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INTRODUCTION

These are submissions of the ad hoc committee (the “Ad Hoc Committee”) of holders
(“Debentureholders”) of Argent Energy Trust’s (the “Trust”) convertible unsecured
debentures (the “Debentures”) issued by the Trust, filed in connection with the
comeback and stay extension hearing (the “Comeback Hearing”) for the Initial Order

dated February 17, 2016 (the “Initial Order”).

The Trust, Argent Energy (Canada) Holdings Inc. (“Argent Canada”) and Argent
Energy (US) Holdings Inc. (“Argent U.S.” and, together with the Trust and Argent
Canada, the “Applicants” or “Argent”) obtained protection under the Companies’
Creditors Arrangement Act (the “CCAA”) pursuant to the Initial Order issued by this

Court on February 17, 2016.

The Ad Hoc Committee supports an balanced and fair approach to these CCAA
proceedings that enables the Applicants to obtain necessary relief in order to stabilize and
protect the value of the their business and pursue all alternatives for the benefit of all
stakeholders. However, the Ad Hoc Committee is extremely concerned that the path
taken by the Applicants and the syndicate of lenders (the “Syndicate”) under the credit
facility with Argent U.S. (the “Credit Facility”) improperly disregards the interests of
certain key stakeholders (as evidenced by the failure to provide notice to the Ad Hoc

Committee) and could ultimately be destructive to value.

The relief obtained in a first day CCAA order should be limited to what is necessary to
“keep the lights on” for the CCAA debtor and should maintain a level playing field while

allowing the debtor the breathing space it needs to developed the required consensus.
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Granting extensive relief on the first day upsets the status quo and provides advantages to
certain creditors at the expense of others. This is even more so where all of the
Applicants’ assets are located in the U.S. and there are significant issues pending before
the U.S. Court, including the appropriate forum for Argent’s restructuring, where the
Applicants knew there was an Ad Hoc Committee that was not provided notice and that
would have significant issues with key matters put before this Court, and where the Court

was not provided full disclosure of such issues and matters at the initial hearing.

The Ad Hoc Committee is concerned that certain matters sought and approved in the
Initial Order, with no notice to the Ad Hoc Committee, including with respect to a sale
process and Syndicate rights and entitlements after significant pre-filing reductions in the
indebtedness under the Credit Facility, are overreaching and have the potential to shape
the direction of this case from its very outset. The Ad Hoc Committee believes that all
alternatives — whether a sale, investment, restructuring or otherwise — should be pursued
by the Applicants and the Applicants should not proceed with “tunnel vision” towards a
single transaction on a rushed basis solely for the benefit of the Syndicate. The Ad Hoc
Committee does not believe that its concerns were adequately brought to the attention of

the Court at the initial hearing.

The Applicants fully recognized in a relatively short period prior to the CCAA filing that
the Debentures were the fulcrum security and had significant value. A proper and
considered sale process with the exploration of all alternatives is a necessary requirement

in order to ensure a fair and balanced approach for all stakeholders.

The comeback hearing is a fundamental protection for stakeholders in CCAA

proceedings, particularly where no notice is provided, whether the initial order expressly
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includes a comeback provision or not. The CCAA debtor bears the onus on a comeback
motion of satisfying the Court that the existing terms of the Initial Order should be
upheld and the Applicants must therefore satisfy this Court that the relief granted is
appropriate on the full record and having consideration for the views of the Applicants’
other stakeholders such as the Ad Hoc Committee. This Court can and should consider
the terms of the Initial Order at the Comeback Hearing, and determine whether any of the
relief should be varied or rescinded. Although the Initial Order does not contain an
express comeback clause, following the commencement of the CCAA proceedings after
being pressed by the Ad Hoc Committee, the Applicants confirmed the hearing on March

8, 2016 would be considered a proper comeback hearing.

The Ad Hoc Committee has significant concerns with respect to the commencement of
Chapter 15 proceedings and believes that Chapter 11 is the appropriate forum for
Argent’s restructuring. The Ad Hoc Committee believes the approval of key matters such
as a sale process and employee retention plans are premature given the location of the
Applicants’ assets and employees in the U.S. and should be deferred until the final
determination by the U.S. Court (defined below) of Argent’s centre of main interest

(“COMI”) and the appropriate U.S. forum for its restructuring proceedings.

At this stage, the proceedings should be focused on creating a stable environment and a
fair and proper process under which the Applicants can develop and take steps to ensure
the Applicants are in the best position to maximize value for stakeholders as these
proceedings progress. There has been no determination as to the value available to the
Debentureholders and the Ad Hoc Committee contends that these proceedings should not

continue along a path that may benefit certain stakeholders at the expense of others.
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The Ad Hoc Committee requests that this Court (i) approve the Amended and Restated
Initial Order attached in clean and blackline at Schedule A to these submissions nunc pro
tunc, and (ii) adjourn any consideration or approval of the Sale Solicitation Process, the
KERP and the KEIP (as defined in the Affidavit of Sean Bovingdon sworn February 16,
2016 (the “Initial Bovingdon Affidavit™)) until after the determination of Argent U.S.
and Argent Canada’s (collectively, the “US Petitioners”) COMI at the hearing for
recognition of these CCAA proceedings before the United States Bankruptcy Court for
the Southern District of Texas, Corpus Christi Division (the “U.S. Court”) or,
alternatively, approve an amended sale and investment solicitation process with the

consent of all affected parties at a future date.

The amendments set forth in the Amended and Restated Initial Order seek to ensure a fair
and reasonable process that protects and balances the interests of all stakeholders of the
Applicants. The current Sale Process is not acceptable to the Ad Hoc Committee. The
amendments include provisions enhancing the authority of the Monitor to review and
report to the Court with respect to a variety of matters, requiring the appointment of a
chief restructuring officer (the “CRO?”) after consultation with the Syndicate and the Ad
Hoc Committee, requiring the Applicants to solicit alternate interim financing to
supplement or replace the Interim Facility (as defined in the Initial Order), if needed, and
requiring that certain information be shared with the Ad Hoc Committee. The aim of the
amendments is to add additional transparency to the process and provide stakeholders

with a fair and reasonable process in which they can participate meaningfully.
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THE FACTS

A. The Debentures and the Ad Hoc Committee

The Debentures and the Credit Facility

The Debentures are unsecured obligations of the Trust. Although the Debentures are
issued by the Trust, the Trust’s income and distributions on the Debentures depend
almost entirely on the operations and revenue of Argent U.S. and Argent U.S. owes
significant obligations to the Trust under the outstanding Intercompany Notes. Argent
U.S. is also the only Applicant with any assets or meaningful business operations. As
such, the treatment of all of the Applicants (and not just the Trust) will have a direct

impact on the Debentureholders.

Initial Bovingdon Affidavit at paras. 28, 64 and 68-72.

As further detailed in the Initial Bovingdon Affidavit, on January 1, 2016, the Trust
announced that it had not made the interest payment due on the Debentures on December
31, 2015 because of a prohibition from making such payments by the terms of the Credit

Facility as a result of the borrowing base shortfall thereunder.

Initial Bovingdon Affidavit at paras. 91-93.

On January 27, 2016, the Trust announced an event of default had occurred under the
Credit Facility due to Argent’s inability to reduce the amount outstanding thereunder to
an amount below the redetermined borrowing base. On January 28, 2016, there were

significant reductions in the outstanding obligations under the Credit Facility of
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approximately US$12.38 million as a result of the termination of certain of Argent’s

hedges.

Initial Bovingdon Affidavit at paras. 77, 91-93.

On January 31, 2016, an event of default occurred under the Indenture governing the

Debentures as a result of the non-payment of interest.

Initial Bovingdon Affidavit at paras. 91-93.

The Ad Hoc Committee

The Ad Hoc Committee is comprised of long-standing, sophisticated investors of Argent
whose significant interests will be affected by the path taken by the Applicants. The Ad

Hoc Committee includes some of the Trust’s largest Debentureholders.

The Ad Hoc Committee organized in the summer of 2015 in order to engage with the
Trust in an effort to find consensual solutions to the Applicants’ liquidity problems. The
Ad Hoc Committee and its advisors discussed various potential transactions with the
Trust and its advisors beginning in August of 2015 until early 2016, during which time
the Trust also paid the fees and expenses of the Ad Hoc Committee’s Canadian legal

counsel.

Initial Bovingdon Affidavit at paras. 88-90.

In a relatively short period prior to the commencement of these CCAA proceedings the
Applicants recognized that the Debentures were Argent’s fulcrum security and had

significant value. In such circumstances, a proper and considered sales process that



19.

20.

21.

7

involves the exploration of all alternatives with a view to maximizing value is a necessary

requirement in order to ensure a fair and balanced approach to all stakeholders.

The Ad Hoc Committee’s Canadian counsel has always remained engaged by the Ad Hoc
Committee, as was fully known by the Applicants and their legal counsel as well as the
Syndicate’s legal counsel. The Ad Hoc Committee has U.S. counsel and is advancing

matters before the U.S. Court, including at the Recognition Hearing.

B. Commencement of Restructuring Proceedings and First Day Relief

Commencement of CCAA Proceedings without Notice

On February 16, 2016, three weeks after the occurrence of the event of default, the
Syndicate accelerated the Credit Facility and on February 17, 2016, the Applicants

commenced these CCAA proceedings.

Initial Bovingdon Affidavit at paras. 102-103.

Notwithstanding the fact that the Ad Hoc Committee remained organized, represented by
Canadian legal counsel and available for consultation (all facts that were known to the
Applicants and their legal counsel), these CCAA proceedings were commenced with no
advance notice to the Ad Hoc Committee. The Ad Hoc Committee learned of the
commencement of CCAA proceedings from Argent’s press release on February 17, 2016
and received a courtesy call from counsel to the Applicants This “courtesy” notice is
completely meaningless given that the Ad Hoc Committee was not provided with any

draft CCAA materials to review and its counsel is located in Toronto (which was known
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to the Applicants’ and their advisors) and therefore was unable to review any materials

and to appear at the initial hearing to properly address key matters before the Court.

First Day Relief

The Ad Hoc Committee believes that aspects of the Initial Order have the potential to

prejudice stakeholder rights in an unfair and unreasonable way, including, among others,

the following:

(a)

(b)

(©)

(d)

approval of key matters, including the Sale Solicitation Process, the KERP and
the KEIP, prior to the Recognition Hearing and the determination by the U.S.
Court of the U.S. Petitioners’ COMI and the appropriate forum for the

Applicants’ U.S. restructuring proceedings;

approval of the Sale and Solicitation Process which contemplates pursuing a
limited scope of transactions involving U.S. assets on an extremely condensed
time line, with initial bids due within a month of filing on March 17, 2016 and
final bids selected by March 24, 2016, and notwithstanding the fact that all of the

Applicant’s assets are held located in the U.S. and owned by Argent U.S.;

approval of payments to the Syndicate of interest and other costs and expenses
which may become due and owing under the terms of the Credit Facility, both

before and after the commencement of these CCAA proceedings;

approval of the KERP and the KEIP, employee incentive bonus plans, and a court

ordered charge in an unspecified maximum amount in respect thereof,
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notwithstanding that nearly all beneficiaries of the KERP and the KEIP are

employees of Argent U.S. and are located in the United States; and

(e) approval of the Interim Facility which contains certain provisions that the Ad Hoc
Committee submits raise legitimate concerns for this Court and stakeholders and
ultimately compromises the fairness of any restructuring proceedings, including
with respect to the Sale Solicitation Process and the recognition of these
proceedings by the U.S. Court pursuant to Chapter 15 of the United States
Bankruptcy Code (“Chapter 15”), which allows the Syndicate to control the

Applicants’ restructuring proceedings.

The Applicants knew that the Ad Hoc Committee was represented by Canadian counsel
and would have the significant concerns outlined above. In fact, prior to the
commencement of these proceedings counsel to the Ad Hoc Committee advised counsel
to the Applicants’ that the Ad Hoc Committee did not view a Chapter 15 proceeding as
appropriate in the circumstances. Notwithstanding these facts, it does not appear from the
Transcript of Proceedings from the initial hearing (the “Transcript of Proceedings”) that

these concerns were brought to the Court’s attention.

The Ad Hoc Committee believes that the approval of the Sale Solicitation Process, the
KERP and the KEIP prior to the determination of the U.S. Petitioners’ COMI is
premature. Further, various aspects of the relief obtained in the Initial Order provide
significant advantages to the Syndicate at the expense of the Debentureholders and other
stakeholders. The Ad Hoc Committee is concerned that the conditions in the Interim
Facility and the Sale Solicitation Process allow the Applicants and the Syndicate to

continue with their “tunnel vision” on a path that must be pursued regardless of actual
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industry conditions, commodity prices, or operational considerations that may be relevant
in the future and which may substantially affect the value available for the

Debentureholders and other stakeholders.

C. Chapter 15 Proceedings

Following the commencement of these CCAA proceedings, the U.S. Petitioners filed
petitions with the U.S. Court for recognition of the Initial Order and the CCAA
proceedings under Chapter 15 on February 17, 2016, with the intention of appearing
before the U.S. Court on Friday, February 19, 2016 (which hearing date was

subsequently adjourned to Monday, February 22, 2016).

Despite its requests, counsel to the Ad Hoc Committee was not provided with any draft
Chapter 15 materials and was only provided with copies of the Chapter 15 materials on

February 18, 2016, after they had been filed with the U.S. Court.

While the Ad Hoc Committee recognizes the potential need for U.S. proceedings, it is of
the view that a Chapter 15 is not the appropriate forum in the circumstances and that
Chapter 11 would be a more suitable forum, a view that, as discussed above, it shared
with counsel to the Applicants and counsel to the Syndicate prior to the commencement

of these CCAA proceedings. This view is based on the following factors, among others:

@) substantially all of the Applicants’ assets are in the United States with no material

assets in Canada;
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(b) the Applicants’ only business operations are in the United States and its stated
strategy is to acquire, exploit, and develop oil and gas properties through Argent

u.sS.;

(©) the Applicants’ operations are substantially affected by U.S. federal, state and

local laws and regulators;

(d) Argent U.S. employs all but two of the Applicants’ 46 employees, including the

Chief Operating Officer of the Applicants; and

(e) Argent U.S. owes significant intercompany obligations to the Trust.

In light of the foregoing factors, it is clear that the Applicants’ true seat and principal
place of business actually is, consistent with the expectations of those stakeholders who

deal with it, in the United States.

Despite the short notice provided to the Ad Hoc Committee, counsel to the Ad Hoc
Committee filed an objection and appeared at the hearing before the U.S. Court on
February 22, 2016 to oppose the relief sought. In result, the Court approved certain
limited provisional relief and scheduled a final hearing on the recognition of the CCAA
proceedings as a foreign proceeding for March 9, 2016 (the “Recognition Hearing”)
wherein the U.S. Court will determine the U.S. Petitioners’ COMI and the appropriate

forum for the U.S. proceedings.

Affidavit No. 2 of Sean Bovingdon sworn February 29, 2016 (the “Comeback
Bovingdon Affidavit”) at para. 17.

All key matters affecting the Applicants’ U.S. assets and employees should be deferred

by this Court pending the U.S. Court’s ruling at the Recognition Hearing.



31.

12

MATTERS RELATING TO THE COMEBACK HEARING

At the Comeback Hearing on March 8, 2016, the Ad Hoc Committee submits that the

appropriate approach in the circumstances is for this Court to approve the Amended and

Restated Initial Order and postpone certain key relief, including the approval of the Sale

Solicitation Process and the approval of the KERP and KEIP until after the Recognition

Hearing or, alternatively, approve an amended sale and investment solicitation process

with the consent of all affected parties. The Amended and Restated Initial Order provides

that, inter alia:

(@)

(b)

(©)

(d)

()

the Monitor shall review the professional fees and disbursements paid by the
Applicants and report to the Court and any stakeholder that requests information

with respect to such fees and disbursements;

the Applicants shall engage a CRO acceptable to the Monitor, in consultation with
the Syndicate’s advisors and the Ad Hoc Committee and shall bring a motion on

or before April 1, 2016 seeking approval of the engagement of the CRO;

all information that is provided by the Applicants to the Interim Lenders pursuant
to the Interim Facility shall be provided to counsel to the Ad Hoc Committee

provided that it has entered into a confidentiality agreement with the Applicants;

the applicants shall seek offers for, and take commercially reasonable efforts to
obtain, alternate interim financing, if needed, to supplement or replace the Interim

Facility;

the KERP and the KEIP shall not be considered or approved until after the

Recognition Hearing;



32.

33.

13

()] the Ad Hoc Committee shall be granted a charge on the property and assets of the

Applicants for its professional fees and disbursements;

(9) the Sale Solicitation Process shall not be considered or approved until after the

Recognition Hearing; and

(h) there shall be a procedure for the service of, and objections to, all future motions

in these CCAA proceedings.

The Amended and Restated Initial Order also contains other amendments to the Initial
Order to promote a more balanced approach to the restructuring process for the benefit of
all stakeholders and to ensure that certain rights, protections and entitlements provided to

the Interim Lenders are also extended to the Debentureholders.

LAW AND ARGUMENT

A. Balancing of Interests at the Outset of the CCAA Proceedings

The Purpose of the Initial Order

It is well settled law that in a CCAA proceeding the status quo is to be preserved and a
level playing field is to be maintained so that the debtor is given “breathing room” to
develop a plan of reorganization, both for the benefit of the company and its stakeholders.
An Initial Order that permits a fair and balanced process at the outset of CCAA
proceedings is in keeping with the objectives of the CCAA. The Initial Order should be
limited to only what is reasonably necessary for the debtor to keep the “lights on” during

the restructuring period.
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Re Ted Leroy Trucking [Century Services] Ltd., 2010 SCC 60 at para. 60; TAB
1.

Re Crystallex International Corp., 2011 ONSC 7701 at paras. 20 and 29
[Crystallex]; TAB 2.

Re Boutiques San Francisco Inc., 2003 CarswellQue 13882 at para. 32 (Que.
Sup. Ct.); TAB 3.

ATB Financial v. Metcalfe & Mansfield Alternative Investments I Corp., 2008
CarswellOnt 2652 at para. 16 (Ont. Sup. Ct. J. [Commercial List]), TAB 4.

The CCAA is intended to provide a structured environment for the negotiation of
compromises and to prevent any manoeuvres for positioning among the creditors during
the period required to develop a plan or restructuring solution. A judge has great
discretion under the CCAA to make any order so as to effectively maintain the status quo
while a company attempts to develop a plan of compromise or arrangement for the
benefit of both the company and its creditors, including by allowing for a “cooling off”
period during which the Applicants and their key stakeholder are given a focused
opportunity to see what they can achieve, and after which the Applicants can seek
approval of a sale process on full notice and once matters have been properly determined

by the U.S. Court at the Recognition Hearing.

Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 at paras. 5-6 (Ont.
Gen. Div. [Commercial List]) [Lehndorff]; TAB 5.

In Re Royal Oak Mines, Blair J. described the purpose of the Initial Order:

[W]hat the Initial Order should seek to accomplish, in my view, is
to put in place the necessary stay provisions and such further
operating, financing and restructuring terms as are reasonably
necessary for the continued operation of the debtor company
during a brief but realistic period of time, on an urgent basis.
During such a period, the ongoing operations of the company will
be assured, while at the same time the major affected stakeholders
are able to consider their respective positions and prepare to
respond.
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Re Royal Oak Mines Inc. (1999), 6 C.B.R. (4th) 314 at para. 21 (Ont. Gen. Div.
[Commercial List]) [Royal Oak]; TAB 6.

The Ad Hoc Committee submits that the relief granted in the Initial Order fails to achieve
these basic objectives of the CCAA and that this Court should remedy this on the

comeback motion.

Notice of the CCAA Proceedings

The limited purpose of the Initial Order is even more important where, as here, there has

been little or no notice to major interested parties in advance of the initial hearing.

Although it was suggested to the Court at the initial hearing and in the Comeback
Bovingdon Affidavit that there is no requirement under the CCAA to provide notice to
unsecured creditors, this ignores the developed body of case law and practice on point.
Courts have exhibited a reluctance to grant ex parte orders and have provided that CCAA
applicants face a very high hurdle as to why there was little or no notice, particularly to

significant stakeholders and major creditors, in advance of the CCAA filing:

... the granting of ex parte orders under the CCAA has been highly
contested. Courts have held that the stakeholders should be given
as broad notice as possible. Hence, in recent years, there has been a
shift away from granting stays on an ex parte basis. However,
where ex parte stays are found to be necessary, the court will grant
them for very limited periods until appropriate notice can be given.
Critically important is that any ex parte order requests should be
made on the basis of full and frank disclosure, including disclosure
of any contentious issues. Further, the applicant seeking such an
order must advance the points that without notice creditors would
have made if they had received notice and had the opportunity to
be present.

Janis Sarra, Rescue! The Companies’ Creditors Arrangement Act, 2d (Toronto:
Thomson Carswell, 2014) at p. 29; TAB 7.

Re Inducon Development Corp., 1991 CarswellOnt 219 at para. 15 (Ont. Gen.
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Div. [Commercial List]); TAB 8.
Lehndorff at para. 3; TAB 5.

Re Indalex Ltd., 2013 SCC 6 at para. 209; TAB 9.

In addition, CCAA courts have held that they should be cautious about granting broad
relief without providing interested stakeholders the opportunity to review and comment

favourably, neutrally or unfavourably on such relief.

Royal Oak at paras. 12-14; TAB 6.

The lack of notice may be justified where the debtor has reasonable grounds to fear a pre-
emptive strike being precipitated by notice; however, that was not the case here. There
was no basis to deny the Ad Hoc Committee notice of the CCAA proceedings and the
Applicants could not have reasonably believed that, had they provided notice, the Ad Hoc
Committee would have taken a pre-emptive strike or other action. Rather, prior
consultation with the Ad Hoc Committee may have led to a consensual path forward and

avoided the need to hear these matters at the Comeback Hearing.

In this case, the Applicants proceeded without notice to the Ad Hoc Committee (with no
apparent basis) and obtained relief in the Initial Order that unnecessarily upsets the status
quo and provides advantages to certain creditors at the expense of others, all without
informing the court of the potential concerns and objections of the Ad Hoc Committee,

which the Applicants’ ought reasonably to have known.

B. Purpose and Procedure of Comeback Hearing

There is an inherent disadvantage to stakeholders who are provided short or no notice of

the commencement of CCAA proceedings. The purpose of the comeback hearing is to
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provide those stakeholders with the opportunity to seek that the court vary or rescind the

initial order.

It is the CCAA debtor that bears the onus on a comeback motion of satisfying the Court
that the existing terms of the Initial Order should be upheld. Placing the onus on the
debtor helps to discourage and prevent the debtor from gaining an undue advantage over

any particular stakeholder group.

Re Warehouse Drug Store Ltd., 2005 CarswellOnt 1724 at para. 4 (Ont. Sup. Ct.
J. [Commercial List]), TAB 10.

Re Muscletech Research & Development Inc., 2006 CarswellOnt 264 at para. 5
(Ont. Sup. Ct. J. [Commercial List]), TAB 11.

The Applicants’ must therefore satisfy this Court that the terms of the Initial Order are
appropriate on the full record and having consideration for the views of the Applicants’

other stakeholders such as the Ad Hoc Committee.

While the Applicants bear the burden of justifying the terms of the Initial Order to this
Court, the Ad Hoc Committee has proposed a number of revisions to the Initial Order as
reflected in the Amended and Restated Initial Order and submits that the Amended and
Restated Initial Order provide for a more fair and reasonable process that appropriately
balances the interests of all affected stakeholders and should be approved for the reasons

set out herein.
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C. The Amended and Restated Initial Order Provides a Fair and Reasonable
Process that Appropriately Balances Stakeholder Interests

U.S. Proceedings

As discussed above, the Ad Hoc Committee believes that Chapter 15 is not appropriate
for any U.S. proceedings involving the U.S. Petitioners and that Chapter 11 is the correct
forum for any such proceedings. In particular, the Ad Hoc Committee notes that Parallel
Energy Trust, an energy trust with all of its assets and operations in the U.S. and a very
similar corporate structure to the Applicants, pursued its restructuring by commencing
proceedings under the CCAA and Chapter 11 in November of 2015. The Ad Hoc
Committee submits that the Applicants’ key stakeholders would expect that any
restructuring of Argent and, in particular, its U.S. assets and operations, would occur in

Chapter 11, as is consistent with other similar restructurings.

In addition, as a matter of law, it is the function of the U.S. Court as the receiving court to
determine the COMI of the U.S. Petitioners and whether or not these CCAA proceedings
constitute a foreign main proceeding for the purposes of Chapter 15, all of which will be
done at the Recognition Hearing with the full benefit of the views of the Ad Hoc
Committee:

This court clearly recognizes that it is the function of the receiving

court — in this case, the United States Bankruptcy Court for the

District of Delaware — to make the determination on the location of

the COMI and to determine whether this CCAA proceeding is a
“foreign main proceeding” for the purposes of Chapter 15.

Re Cinram International Inc., 2012 ONSC 3767 at para. 42; TAB 12.
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No relief which purports to affect the U.S. Petitioners and their assets and employees,
particularly any relief such as approval of the Sale Solicitation Process involving Argent
U.S. and the Applicants’ U.S. assets or the approval of the KERP or KEIP, should be
granted in advance of the Recognition Hearing and the determination of the appropriate
forum for any U.S. proceedings. The Ad Hoc Committee requests that this Court amend

the relief provided in the Initial Order to reflect this.

The Sale Solicitation Process

Given that substantially all of the Applicants’ assets are in the United States and the Sale
Solicitation Process is in respect of the assets of Argent U.S., it is premature to approve
the Sale Solicitation Process prior to the U.S. Court’s determination on the recognition of
these CCAA proceedings, as a sale and investment solicitation process under Chapter 11

of the Bankruptcy Code may be the preferred and ultimate path.

Alternatively, should this Court determine that a transaction solicitation process should
proceed, the Ad Hoc Committee submits that this Court should approve an amended sale
and investment solicitation process with the consent of all affected parties. The members
of the Ad Hoc Committee have a significant stake in the outcome of any process to solicit
a transaction involving the Applicants, and will support a process that fairly balances the
interests of all stakeholders and encourages the initiation, development and consideration

of a range of potential restructuring transactions on a reasonable timeline.

The Sale Solicitation Process does not fully satisfy these objectives. The Ad Hoc

Committee is concerned that certain aspects of the Sale Solicitation Process unnecessarily
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limit the ability of the Applicants to explore and develop potential transactions that may

maximize value for the benefit of all stakeholders. in the following ways, among others:

@ the Sale Solicitation Process is limited in scope to a sale of the Applicants’
business and operations. A proper sale and investment solicitation process
preserves optionality by seeking all types of transactions (including a sale or
investment) to enable the Applicants to pursue all available restructuring

alternatives and maximize value for stakeholders;

(b) the Sale Solicitation Process timeline is very tight (as was recognized by this
Court at the initial hearing), especially given the nature of the Applicants’ assets
and the current commodity environment. A proper sale and investment
solicitation process should provide for a reasonable period of time and process for

the solicitation of interest in, and proper diligence of, the Applicants’ assets; and

() a proper sale and investment solicitation process should be designed to provide a
more flexible and responsive process that enables the Applicants and the Monitor
to determine, at the relevant time and with the benefit of then-current information,
the optimal process to be undertaken to advance the primary objective of

maximizing value for all stakeholders.

52. The Ad Hoc Committee believes that modifications to address these concerns will

improve the process for the benefit of the Applicants and their stakeholders.
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Access to Information and Procedural Protections

The CCAA requires a fair balancing of the interests of all stakeholders.

Re Nelson Education Ltd., 2015 ONSC 3580 at paras. 42-47 [Nelson]; TAB 13.

Crystallex at para. 26; TAB 2.

In order to determine the appropriate path forward and to meaningfully participate in the
CCAA process, stakeholders of the Applicants require information regarding the
Applicants’ business, property and available restructuring alternatives. As discussed, the
Ad Hoc Committee was not consulted with respect to the relief sought and obtained in
the Initial Order and was not provided with notice or the opportunity to respond and
voice its significant concerns to the Court. The Ad Hoc Committee is requesting certain
amendments to the Initial Order to ensure that the Monitor is empowered to review and
report to this Court on various matters that are of significance to the Applicants’
stakeholders generally, and to ensure that the Ad Hoc Committee is provided appropriate

information moving forward.

Similarly, the Ad Hoc Committee is requesting certain amendments to the Initial Order to
ensure that all future motions are scheduled and proceed on proper notice to all parties
affected. The Debentureholders and other stakeholders of the Applicants should not be
forced to scramble and play catch up as a result of short or no notice being provided by

the Applicants, as was the case with both the initial hearing and the Chapter 15 hearing.
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Payment of the Fees of the Ad Hoc Committee Advisors

The Ad Hoc Committee is seeking the payment by the Applicants of the fees and
expenses of the Ad Hoc Committee’s legal advisors in connection with these CCAA
proceedings, to be secured by a fourth ranking charge on the Applicants’ property and

assets.

This Court has broad discretion pursuant to section 11.52 of the CCAA to grant a the fees
and expenses of legal counsel engaged by any interested party where the charge is
necessary for their effective participation in the proceedings. CCAA courts have
authorized the payment of the legal counsel fees of ad hoc committees of noteholders or
debentureholders, which fees were secured by a charge over the assets and the CCAA
debtors, in a number of CCAA cases, including, among others, Canwest Global

Communications, Cash Store, Sino Forest and Mobilicity.

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended at s.
11.52; TAB 14.

As discussed above, from August 2015 to January 2016, the Applicants paid the fees and
expenses of the Ad Hoc Committee’s Canadian legal counsel. However, since the
commencement of these CCAA proceedings, the Applicants have not agreed to pay the

fees of the Ad Hoc Committee’s advisors.

In Nelson, the Court found that, in the circumstances, there was no justification to pay the
costs and expenses of the first lien lenders but not pay the same to the second lien

lenders. The Court should not accept as a fait accompli that the Debentureholders should
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not be paid their fees and expenses when there has been no determination as to the value

available to the Debentureholders.

Nelson at para. 47; TAB 13.

Interim Lenders Should Not be Permitted to Dictate the Restructuring Process

While the Ad Hoc Committee recognizes the need for funding to support the Applicants’
business in the near term, the Interim Lenders should not be permitted to unduly control
these CCAA proceedings through restrictive conditionality in the Interim Facility. The
Interim Facility contains certain provisions with respect to the timing and conduct of
these proceedings, including the Sale Solicitation Process and the Chapter 15
proceedings. The Ad Hoc Committee submits that the paramount consideration in this
case is for the Applicants to have the opportunity to conduct an open, effective and
responsive process that enables them to explore and develop all viable restructuring
alternatives for the benefits of stakeholders. The Applicants’ ability to do so should not

be constrained by the Syndicate or the Interim Facility.

In Essar Steel Algoma, the CCAA Court, faced with similarly restrictive conditions in the
DIP loan, noted that “the Court’s discretion on any issue raised by the parties is not to be
hampered or limited in any way by the terms of the amended initial order or the DIP
loan,” continuing to comment that particular provisions that attempted to control the
restructuring process should be amended or deleted from the DIP terms. This Court
should likewise not permit the Interim Lenders to control the CCAA process in a manner

that is potentially prejudicial to the Applicants’ other stakeholders.

Re Essar Steel Algoma Inc., Endorsement of Newbould J. dated November
16, 2016, TAB 15.
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RELIEF REQUESTED
The Ad Hoc Committee believes that the best course of action at this early stage is for
this Court to (i) approve the Amended and Restated Initial Order nunc pro tunc, and (ii)
adjourn consideration and approval of the Sale Solicitation Process, the KERP and the
KEIP until after the Recognition Hearing or, alternatively, approve the an amended sale

and solicitation process with the consent of all affected parties at a future date.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Robert J. Chadwick /
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Client File No.: 68859.14

Wednesday, February 17, 2016

Calgary

The Honourable Mr. Justice D. B. Nixon

UPON the application of Argent Energy Trust (the “Trust”), Argent Energy (Canada)

Holdings Inc. (“Argent Canada”), and Argent Energy (US) Holdings Inc. (“Argent US”, and

together with the Trust and Argent Canada, the “Applicants”), AND UPON having read the

Originating Application, the Affidavit of Sean Bovingdon sworn February 16, 2016 (the



2.
“Bovingdon Affidavit”); the consent of FTI Consulting Canada Inc. to act as Monitor (the
“Monitor”); and the pre-filing report of FTI Consulting Canada Inc., all filed; AND UPON
noting that the secured creditors who are likely to be affected by the charges created herein have
been provided notice of this application and either do not oppose or alternatively consent to the
charges created herein; AND UPON hearing counsel to the Applicants, counsel to the Monitor,
counsel to the Syndicate (as defined in the Bovingdon Affidavit) who advanced funds under a
credit agreement dated October 25, 2012 (as amended from time to time, the “Credit

Agreement”), and counsel to the Ad Hoc Committee (as defined in the Bovingdon Affidavit);

IT ISHEREBY ORDERED AND DECLARED THAT:

SERVICE

1. The time for service of the notice of application for this order is hereby abridged and

deemed good and sufficient and this application is properly returnable today.

APPLICATION

2. The Applicants are entities to which the CCAA applies.

PLAN OF ARRANGEMENT

3. The Applicants shall have the authority to file and may, subject to further order of this
Court, file with this Court a plan of compromise or arrangement (hereinafter referred to

as the “Plan”).

POSSESSION OF PROPERTY AND OPERATIONS

4. The Applicants shall:



(a)

(b)

(©)

-3-
remain in possession and control of their respective current and future assets,
undertakings and properties of every nature and kind whatsoever, and wherever

situate including all proceeds thereof (the “Property™);

subject to further order of this Court, continue to carry on business in a manner
consistent with the preservation of their business (the “Business”) and the

Property; and

be authorized and empowered to continue to retain and employ the employees,
consultants, agents, experts, accountants, counsel and such other persons
(collectively “Assistants™) currently retained or employed by them, with liberty to
retain such further Assistants as they deem reasonably necessary or desirable in

the ordinary course of business or for the carrying out of the terms of this Order.

To the extent permitted by law, the Applicants shall be entitled but not required to pay

the following expenses, incurred prior to or after this Order:

(a)

(b)

(©)

all outstanding and future wages, salaries, employee benefits, vacation pay and
expenses payable on or after the date of this Order, in each case incurred in the
ordinary course of business and consistent with existing compensation policies

and arrangements;

the fees and disbursements of any Assistants retained or employed by the

Applicants in respect of these proceedings, at their standard rates and charges; and

payment for goods or services actually supplied to the Applicants prior to the date

of this Order by those parties deemed by the Applicants (with the consent of the
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Monitor and the Syndicate) to be critical suppliers, provided that the total of all

such payments shall not exceed USD $315,000.

Except as otherwise provided to the contrary herein, the Applicants shall be entitled but
not required to pay all reasonable expenses incurred by the Applicants in carrying on the
Business in the ordinary course after this Order, and in carrying out the provisions of this

Order, which expenses shall include, without limitation:

@) all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business including, without limitation, payments on account
of insurance (including directors and officers insurance), maintenance and

security services; and

(b) payment for goods or services actually supplied to the Applicants following the

date of this Order.

The Applicants shall remit, in accordance with legal requirements, or pay:

@ any statutory deemed trust amounts in favour of the Crown in Right of Canada or
of any Province thereof or any other taxation authority which are required to be
deducted from employees’ wages, including, without limitation, amounts in

respect of:

(i)  employment insurance,

(i)  Canada Pension Plan, and

(iii) income taxes,



(b)

(©)
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but only where such statutory deemed trust amounts arise after the date of this
Order, or are not required to be remitted until after the date of this Order, unless

otherwise ordered by the Court;

all goods and services or other applicable sales taxes (collectively, “Sales Taxes”)
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or

after the date of this Order; and

any amount payable to the Crown in Right of Canada or of any Province thereof
or any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

Until a real property lease is disclaimed or resiliated in accordance with the CCAA, the

Applicants may pay all amounts constituting rent or payable as rent under real property

leases (including, for greater certainty, common area maintenance charges, utilities and

realty taxes and any other amounts payable as rent to the landlord under the lease) based

on the terms of existing lease arrangements or as otherwise may be negotiated by the

Applicants from time to time for the period commencing from and including the date of

this Order (“Rent”), but shall not pay any rent in arrears.
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9. Except as specifically permitted in this Order, the Applicants are hereby directed, until

further order of this Court:

(a)

(b)

(©)

to make no payments of principal, interest thereon or otherwise on account of
amounts owing by the Applicants to any of their creditors as of the date of this

Order;

to grant no security interests, trust, liens, charges or encumbrances upon or in

respect of any of the Property; and

not to grant credit or incur liabilities except in the ordinary course of the Business.

RESTRUCTURING

10.  The Applicants shall, subject to such requirements as are imposed by the CCAA and such

covenants as may be contained in the Definitive Documents (as hereinafter defined in

paragraph 34), have the right to:

(a)

with the consent of the Monitor and the Interim Lender (as hereinafter defined in
paragraph 32), permanently or temporarily cease, downsize or shut down any of
their business or operations and to dispose of redundant or non-material assets not
exceeding $100,000 in any one transaction or $500,000 in the aggregate, provided
that any sale that is either (i) in excess of the above thresholds, or (ii) in favour of
a person related to the Applicants (within the meaning of section 36(5) of the
CCAA), shall require authorization by this Court in accordance with section 36 of

the CCAA;
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(b) terminate the employment of such of their employees or temporarily lay off such
of their employees as they deem appropriate and to deal with the consequences

thereof in the Plan; and

(©) pursue all avenues of refinancing and offers for their Business or the Property, in
whole or part, subject to prior approval of this Court being obtained before any

material refinancing or any sale (except as permitted by subparagraph (a) above),

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of

the Business.

The Applicants shall provide each of the relevant landlords with notice of the Applicants’
intention to remove any fixtures from any leased premises at least seven (7) days prior to
the date of the intended removal. The relevant landlord shall be entitled to have a
representative present in the leased premises to observe such removal. If the landlord
disputes the Applicants’ entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed
between any applicable secured creditors, such landlord and the Applicants, or by further
order of this Court upon application by the Applicants on at least two (2) days’ notice to
such landlord and any such secured creditors. If the Applicants disclaim or resiliate the
lease governing such leased premises in accordance with section 32 of the CCAA, it shall
not be required to pay Rent under such lease pending resolution of any such dispute
(other than Rent payable for the notice period provided for in section 32(5) of the CCAA,
and the disclaimer or resiliation of the lease shall be without prejudice to the Applicants’

claim to the fixtures in dispute.
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If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the CCAA,

then:

(a)

(b)

during the notice period prior to the effective fane of the disclaimer or resiliation,
the landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving the Applicants and the Monitor 24 hours’ prior

written notice; and

at the effective time of the disclaimer or resiliation, the relevant landlord shall be
entitled to take possession of any such leased premises without waiver of or
prejudice to any claims or rights such landlord may have against the Applicants in
respect of such lease or leased premises and such landlord shall be entitled to
notify the Applicants of the basis on which it is taking possession and to gain
possession of and re-lease such leased premises to any third party or parties on
such terms as such landlord considers advisable, provided that nothing herein
shall relieve such landlord of its obligation to mitigate any damages claimed in

connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

13.

Until and including March 18, 2016, or such later date as this Court may order (the *“Stay

Period”), no proceeding or enforcement process in any court (each, a “Proceeding”) shall

be commenced or continued against or in respect of the Applicants or the Monitor, or

affecting the Business or the Property, except with leave of this Court and any and all

Proceedings currently under way against or in respect of the Applicants or affecting the
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Business or the Property are hereby stayed and suspended pending further order of this

Court.

NO EXERCISE OF RIGHTS OR REMEDIES

14.

15.

During the Stay Period, all rights and remedies of any individual, firm, corporation,
governmental body or agency, or any other entities (all of the foregoing, collectively
being “Persons” and each being a “Person”), whether judicial or extra-judicial, statutory
or non-statutory against or in respect of the Applicants or the Monitor, or affecting the
Business or the Property, are hereby stayed and suspended and shall not be commenced,
proceeded with or continued except with leave of this Court, provided that nothing in this

Order shall:

@) empower the Applicants to carry on any business which the Applicants are not

lawfully entitled to carry on;

(b) affect such investigations, actions, suits or proceedings by a regulatory body as

are permitted by section 11.1 of the CCAA;

(©) prevent the filing of any registration to preserve or perfect a security interest; or

(d) prevent the registration of a claim for lien.

Nothing in this Order shall prevent any party from taking an action against the Applicants
where such an action must be taken in order to comply with statutory time limitations in
order to preserve their rights at law, provided that no further steps shall be taken by such
party except in accordance with the other provisions of this Order, and notice in writing

of such action be given to the Monitor at the first available opportunity.
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NO INTERFERENCE WITH RIGHTS

16.

During the Stay Period, no person shall accelerate, suspend, discontinue, fail to honour,
alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by the Applicants, except with

the written consent of the Applicants and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES

17.

During the Stay Period, all persons having:

@) statutory or regulatory mandates for the supply of goods and/or services; or

(b) oral or written agreements or arrangements with the Applicants, including without
limitation all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation, services,

utility or other services to the Business or the Applicants

are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may
be required by the Applicants or exercising any other remedy provided under such
agreements or arrangements. The Applicants shall be entitled to the continued use of their
current premises, telephone numbers, facsimile numbers, internet addresses and domain
names, provided in each case that the usual prices or charges for all such goods or
services received after the date of this Order are paid by the Applicants in accordance
with the payment practices of the Applicants, or such other practices as may be agreed

upon by the supplier or service provider and each of the Applicants and the Monitor, or
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as may be ordered by this Court. Nothing in this Order has the effect of prohibiting a
person from requiring immediate payment for goods, services, use of leased or licensed

property or other valuable consideration provided on or after the date of this Order.

NO OBLIGATION TO ADVANCE MONEY OR EXTEND CREDIT

18. Notwithstanding anything else contained in this Order, no creditor of the Applicants shall
be under any obligation on or after the date of this Order to advance or re-advance any

monies or otherwise extend any credit to the Applicants.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

19. During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA and
paragraph 15 of this Order, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of the Applicants or of Argent Energy
Limited (the “Directors and Officers™) with respect to any claim against the Directors and
Officers that arose before the date hereof and that relates to any obligations of the
Applicants or Argent Energy Limited whereby the Directors and Officers are alleged
under any law to be liable in their capacity as directors or officers for the payment or
performance of such obligations, until a compromise or arrangement in respect of the
Applicants, if one is filed, is sanctioned by this Couli or is refused by the creditors of the

Applicants or this Court.

DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

20.  The Applicants shall indemnify the Directors and Officers against obligations and

liabilities that they may incur as directors and or officers of the Applicants and Argent
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Energy Limited after the commencement of the within proceedings except to the extent
that, with respect to any officer or director, the obligation was incurred as a result of the

director’s or officer’s gross negligence or willful misconduct.

The Directors and Officers shall be entitled to the benefit of and are hereby granted a
charge (the “Directors’ Charge”) on the Property, which charge shall not exceed an
aggregate amount of USD $200,000, as security for the indemnity provided in paragraph
20 of this Order. The Directors’ Charge shall have the priority set out in paragraphs 41

and 43 herein.

Notwithstanding any language in any applicable insurance policy to the contrary:

@) no insurer shall be entitled to be subrogated to or claim the benefit of the

Directors’ Charge; and

(b) the Directors and Officers shall only be entitled to the benefit of the Directors’
Charge to the extent that they do not have coverage under any directors’ and
officers’ insurance policy, or to the extent that such coverage is insufficient to pay

amounts indemnified in accordance with paragraph 20 of this Order.

APPOINTMENT OF MONITOR

23.

FTI Consulting Canada Inc. is hereby appointed pursuant to the CCAA as the Monitor, an
officer of this Court, to monitor the Property, Business and financial affairs and the
Applicants with the powers and obligations set out in the CCAA or set forth herein and
that the Applicants and its shareholders, officers, directors, and Assistants shall advise the

Monitor of all material steps taken by the Applicants pursuant to this Order, and shall co-
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operate fully with the Monitor in the exercise of its powers and discharge of its

obligations and provide the Monitor with the assistance that is necessary to enable the

Monitor to adequately carry out the Monitor’s functions.

The Monitor, in addition to its prescribed rights and obligations under the CCAA, is

hereby directed and empowered to:

(a)

(b)

(©)

(d)

monitor the Applicants’ receipts and disbursements, Business and dealings with

the Property;

report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such
other matters as may be relevant to the proceedings herein and immediately report
to the Court if in the opinion of the Monitor there is a material adverse change in

the financial circumstances of the Applicants;

assist the Applicants, to the extent required by the Applicants, in their
dissemination to the Interim Lender and its counsel on a weekly basis of financial
and other information as agreed to between the Applicants and the Interim Lender
which may be used in these proceedings, including reporting on a basis as

reasonably required by the Interim Lender;

advise the Applicants in the preparation of the Applicants’ cash flow statements
and reporting required by the Interim Lender, which information shall be
reviewed with the Monitor and delivered to the Interim Lender and its counsel on
a periodic basis, but not less than weekly, or as otherwise agreed to by the Interim

Lender;
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advise the Applicants in their development of the Plan and any amendments to the

Plan;

advise the Applicants, to the extent required by the Applicants, with the holding

and administering of creditors’ or shareholders’ meetings for voting on the Plan;

have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form and other financial documents of
the Applicants to the extent that is necessary to adequately assess the Applicants’
Property, Business and financial affairs or to perform its duties arising under this

Order;

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

hold funds in trust or in escrow, to the extent required, to facilitate settlements

between the Applicants and any other Person;

report to and respond to inquiries of the Syndicate (or its designated financial
advisor) with respect to the CCAA proceedings, with or without the presence or
the consent of the Applicants; however copies of any written reports provided to

the Syndicate by the Monitor shall be provided to the Applicants;

review the professional fees and disbursements paid by the Applicants pursuant to
paragraph 28 of this Order and report to the Court and any stakeholder that

requests information with respect to such fees and disbursements; and
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() perform such other duties as are required by this Order or by this Court from time

to time.

The Monitor shall not take possession of the Property and shall take no part whatsoever
in the management or supervision of the management of the Business and shall not, by
fulfilling its obligations hereunder, or by inadvertence in relation to the due exercise of
powers or performance of duties under this Order, be deemed to have taken or maintain
possession or control of the Business or Property, or any part thereof. Nothing in this
Order shall require the Monitor to occupy or to take control, care, charge, possession or
management of any of the Property that might be environmentally contaminated, or
might cause or contribute to a spill, discharge, release or deposit of a substance contrary
to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal
or waste or other contamination, provided however that this Order does not exempt the
Monitor :from any duty to report or make disclosure imposed by applicable

environmental legislation.

The Monitor shall provide any creditor of the Applicants and the Interim Lender with
information provided by the Applicants in response to reasonable requests for
information made in writing by such creditor addressed to the Monitor. The Monitor shall
not have any responsibility or liability with respect to the information disseminated by it
pursuant to this paragraph. In the case of information that the Monitor has been advised
by the Applicants is confidential, the Monitor shall not provide such information to
creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicants may agree.
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In addition to the rights and protections afforded the Monitor under the CCAA or as an
officer of this Court, the Monitor shall incur no liability or obligation as a result of its
appointment or the carrying out of the provisions of this Order, save and except for any
gross negligence or willful misconduct on its part. Nothing in this Order shall derogate

from the protections afforded the Monitor by the CCAA or any applicable legislation.

The Monitor, counsel to the Monitor, counsel to the Applicants, the Syndicate’s legal
counsel and other advisors (the “Syndicate’s Advisors”) and counsel to the Ad Hoc
Committee shall be paid their reasonable fees and disbursements, in each case at their
standard rates and charges, by the Applicants as part of the costs of these proceedings.
The Applicants are hereby authorized and directed to pay the accounts of the Monitor,
counsel for the Monitor, counsel for the Applicants, the Syndicate’s Advisors and counsel

to the Ad Hoc Committee on a regular basis.

The Monitor and its legal counsel shall pass their accounts from time to time.

The Monitor, counsel to the Monitor, the Applicants’ counsel, and the Syndicate’s
Advisors, as security for the professional fees and disbursements incurred both before
and after the granting of this Order, shall be entitled to the benefits of and are hereby
granted a charge (the “Administration Charge”) on the Property, which charge shall not
exceed an aggregate amount of USD $500,000, as security for their professional fees and
disbursements incurred at the normal rates and charges of the Monitor, such counsel and
such other advisors of the Syndicate, both before and after the making of this order in
respect of these proceedings. The Administration Charge shall have the priority set out in

paragraphs 41 and 43 hereof.
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CHIEF RESTRUCTURING OFFICER

31.

The Applicants shall engage a chief restructuring officer (a “CRQO”) acceptable to the
Monitor, in consultation with the Syndicate’s Advisors and the Ad Hoc Committee. The
terms of engagement and scope of authority of the CRO shall be acceptable to the
Monitor, in consultation with the Syndicate’s Advisors and counsel to the Ad Hoc
Committee. The Applicants shall bring a motion on or before April 1, 2016 seeking

approval of the engagement of the CRO.

INTERIM FINANCING

32.

33.

34.

Argent US is hereby authorized and empowered to obtain and borrow under a credit
facility from the Syndicate, including The Bank of Nova Scotia, in its capacity as agent
for and on behalf of the Syndicate (collectively, in such capacity, the “Interim Lender”)
in order to finance the Applicants’ working capital requirements and other general
corporate purposes and capital expenditures, provided that borrowings under such credit
facility (the “Interim Facility”) shall not exceed $7,300,000.00 unless permitted by

further order of this Court.

Such credit facility shall be on the terms and subject to the conditions set forth in the
Interim Financing Credit Agreement agreed between the Applicants and the Interim
Lender dated as of February 17, 2016 (the “Interim Financing Credit Agreement”), as

attached to the Bovingdon Affidavit.

The Applicants are hereby authorized and empowered to execute and deliver such credit
agreements, mortgages, charges, hypothecs and security documents, guarantees and other

definitive documents (collectively, the “Definitive Documents™), as are contemplated by



35.

36.

-18 -

the Interim Financing Credit Agreement or as may be reasonably required by the Interim
Lender pursuant to the terms thereof, and the Applicants are hereby authorized and
directed to pay and perform all of their indebtedness, interest, fees, liabilities and
obligations to the Interim Lender under and pursuant to the Interim Financing Credit
Agreement and the Definitive Documents as and when the same become due and are to

be performed, notwithstanding any other provision of this Order.

The Interim Lender shall be entitled to the benefits of and is hereby granted a charge (the
“Interim Lender’s Charge”) on the Property to secure all obligations under the Definitive
Documents incurred on or after the date of this Order which charge shall not exceed the
aggregate amount advanced on or after the date of this Order under the Definitive
Documents. The Interim Lender’s Charge shall have the priority set out in paragraphs 41

and 43 hereof.

Notwithstanding any other provision of this Order:

@ the Interim Lender may take such steps from time to time as it may deem
necessary or appropriate to file, register, record or perfect the Interim Lender’s

Charge or any of the Definitive Documents;

(b) upon the occurrence of an event of default under the Definitive Documents or the
Interim Lender’s Charge, the Interim Lender, upon three days’ notice to the
Applicants and the Monitor, may exercise any and all of its rights and remedies
against the Applicants or the Property under or pursuant to the Interim Financing
Credit Agreement, Definitive Documents and the Interim Lender’s Charge,

including without limitation, to cease making advances to the Applicants and set
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off and/or consolidate any amounts owing by the Interim Lender to the Applicants
against the obligations of the Applicants to the Interim Lender under the Interim
Financing Credit Agreement, the Definitive Documents or the Interim Lender’s
Charge, to make demand, accelerate payment and give other notices, or to apply
to this Court for the appointment of a receiver, receiver and manager or interim
receiver, or for a bankruptcy order against the Applicants and for the appointment

of a trustee in bankruptcy of the Applicants; and

(©) the foregoing rights and remedies of the Interim Lender shall be enforceable
against any trustee in bankruptcy, interim receiver, receiver or receiver and

manager of the Applicants or the Property.

The Interim Lender shall be treated as unaffected in any plan of arrangement or
compromise filed by the Applicants under the CCAA, or any proposal filed by the
Applicants under the Bankruptcy and Insolvency Act of Canada (the “BIA”), with respect

to any advances made under the Definitive Documents.

All information that is provided by the Applicants to the Interim Lender pursuant to the
Interim Financing Credit Agreement shall be provided to counsel to the Ad Hoc
Committee concurrently with its provision to the Interim Lender, provided that counsel to
the Ad Hoc Committee shall have entered into a confidentiality and non-disclosure
agreement in form and substance satisfactory to the Applicants and the Monitor before

being provided with any confidential information.

Notwithstanding anything to the contrary in this Order, the Applicants, with the

assistance of the Monitor, are directed, if needed, to seek offers for, and take
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commercially reasonable efforts to obtain, alternate interim financing to supplement or

replace the Interim Facility.

AD HOC COMMITTEE CHARGE

40.

Counsel to the Ad Hoc Committee shall be entitled to the benefits of and is hereby
granted a charge (the “Ad Hoc Committee Charge”) on the Property as security for its
professional fees and disbursements incurred at its normal rates and charges both before
and after the granting of this Order. The Ad Hoc Committee Charge shall have the

priority set out in paragraphs 41 and 43 hereof.

VALIDITY AND PRIORITY OF CHARGES

41.

42.

The priorities of the Directors’ Charge, the Administration Charge, the Interim Lender’s

Charge and the Ad Hoc Committee Charge, as among them, shall be as follows:

First - Administration Charge (to the maximum amount of USD $500,000);

Second - Interim Lender’s Charge;

Third - Directors’ Charge (to the maximum amount of USD $200,000); and

Fourth — Ad Hoc Committee Charge.

The filing, registration or perfection of the Directors’ Charge, the Administration Charge
the Interim Lender’s Charge, or the Ad Hoc Committee Charge (collectively, the
“Charges”) shall not be required, and the Charges shall be valid and enforceable for all

purposes, including as against any right, title or interest filed, registered, recorded or
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perfected subsequent to the Charges coming into existence, notwithstanding any such

failure to file, register, record or perfect.

Each of the Charges (all as constituted and defined herein) shall constitute a charge on
the Propeliy and subject always to section 34(11) of the CCAA such Charges shall rank
in priority to all other security interests, Trusts, liens, charges and encumbrances, claims
of secured creditors, statutory or otherwise (collectively, “Encumbrances”) in favour of

any Person.

Except as otherwise expressly provided for herein, or as may be approved by this Court,
the Applicants shall not grant any Encumbrances over any Property that rank in priority
to, or pari passu with, the Charges, unless the Applicants also obtain the prior written
consent of the Monitor and the beneficiaries of the applicable Charges, or further order of

this Court.

The Charges, the Interim Financing Credit Agreement and the Definitive Documents
shall not be rendered invalid or unenforceable and the rights and remedies of the chargees
entitled to the benefit of the Charges (collectively, the “Chargees”) and/or the Interim

Lender thereunder shall not otherwise be limited or impaired in any way by:

@ the pendency of these proceedings and the declarations of insolvency made in this

Order;

(b) any application(s) for bankruptcy order(s) issued pursuant to BIA, or any

bankruptcy order made pursuant to such applications;



(©)

(d)

(€)

-22 -

the filing of any assignments for the general benefit of creditors made pursuant to

the BIA;

the provisions of any federal or provincial statutes; or

any negative covenants, prohibitions or other similar provisions with respect to

borrowings, incurring debt or the creation of Encumbrances, contained in any

existing loan documents, lease, sublease, offer to lease or other agreement

(collectively, an “Agreement”) which binds the Applicants, and notwithstanding

any provision to the contrary in any Agreement:

(i)

(i)

(iii)

neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of any documents in respect thereof, including
the Interim Financing Credit Agreement or the Definitive Documents,
shall create or be deemed to constitute a new breach by the Applicants of

any Agreement to which it is a party;

none of the Chargees shall have any liability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the
creation of the Charges, or the Applicants entering into the Interim
Financing Credit Agreement, or execution, delivery or performance of the

Definitive Documents; and

the payments made by the Applicants pursuant to this order, including the
Interim Financing Credit Agreement or the Definitive Documents, and the

granting of the Charges, do not and will not constitute preferences,
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fraudulent conveyances, transfers at undervalue, oppressive conduct or

other challengeable or voidable transactions under any applicable law.

ALLOCATION

46.

Any interested Person may apply to this Court on notice to any other party likely to be
affected, for an order to allocate the Charges amongst the various assets comprising the

Property.

SERVICE AND NOTICE

47.

48.

The Monitor shall (i) without delay, publish in the Calgary Herald and the Houston
Chronicle a notice containing the information prescribed under the CCAA; (ii) within
five (5) days after the date of this Order (A) make this Order publicly available in the
manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every
known creditor who has a claim against the Applicants of more than $1,000 and (C)
prepare a list showing the names and addresses of those creditors and the estimated
amounts of those claims, and make it publicly available in the prescribed manner, all in

accordance with section 23(1)(a) of the CCAA and the regulations made thereunder.

The Applicants and the Monitor shall be at liberty to serve this Order, any other materials
and orders in these proceedings, aily notices or other correspondence, by forwarding true
copies thereof by prepaid ordinary mail, courier, personal delivery, facsimile
transmission or e-mail to the Applicants’ creditors or other interested Persons at their
respective addresses as last shown on the records of the Applicants and that any such
service or notice by courier, personal delivery, facsimile transmission or e-mail shall be

deemed to be received on the next business day following the date of forwarding thereof,
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or if sent by ordinary mail, on the third business day after mailing. The Monitor shall
establish and maintain a website in respect of these proceedings at and shall post there as

soon as practicable:

@) all materials prescribed by statute or regulation to be made publically available;

and

(b) all applications, reports, affidavits, orders or other materials filed in these
proceedings by or behalf of the Monitor, or served upon it, except such materials
as are confidential and the subject of a sealing order or pending application for a

sealing order.

Subject to further Order of the Court in respect of urgent motions, all motions in this
proceeding are to be brought on not less than seven (7) days’ notice to all persons on the
Service List and shall specify a date and time (the “Initial Return Date”) for the hearing

of the motion.

Any interested Person wishing to object to the relief sought in a motion (the “Objecting
Party”) must serve responding motion materials or a written notice stating the objection
to the motion and the grounds for such objection (a “Notice of Objection”) to the Service
List no later than 5:00 p.m. Mountain Time on the date that is four (4) days prior to the

Initial Return Date (the “Objection Deadline™).

If no Notice of Objection is served by the Objection Deadline, the judge having carriage

of the motion (the “Presiding Judge”) may determine:

@ whether a hearing is necessary;
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(b) if a hearing is necessary, the date and time of the hearing;

(©) whether such hearing will be in person, by telephone or by written submissions

only; and

(d) the parties from whom submissions are required,

(collectively, the “Hearing Details”). In the absence of any such determination, a hearing will be

held in the ordinary course.

52.

53.

If no Notice of Objection is served by the Objection Deadline, the Monitor shall
communicate with the Presiding Judge regarding whether a determination has been made
by the Presiding Judge concerning the Hearing Details. The Monitor shall thereafter
advise the Service List of the Hearing Details and the Monitor shall report upon its
dissemination of the Hearing Details to the Court in a timely manner, which may be

contained in the Monitor’s next report in the proceeding.

If a Notice of Objection is served by the Objection Deadline, the moving party, following
good faith consultations with each Objecting Party and the Monitor (together with the
moving party, the “Interested Parties”) regarding the date and timing of a scheduling
appointment, shall seek a scheduling appointment before the Presiding Judge to be held
prior to the Initial Return Date or on such other date as may be mutually agreed by the
Interested Parties to establish a schedule for the motion, including a schedule for the
delivery of materials and the hearing of the contested motion, and to address such other
matters, including interim relief, as the Court may see fit. Notwithstanding the foregoing,
the Interested Parties may mutually agree to proceed with the contested motion on the
Initial Return Date or on any other date as may be mutually agreed by the Interested

Parties and to a schedule in relation thereto.
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SEALING

54,

The Confidential Summary (Exhibit “20” of the Bovingdon Affidavit) shall be sealed on
the Court file, notwithstanding Division 4 of Part 6 of the Alberta Rules of Court. The
Confidential Summary shall be kept confidential and shall not form part of the public
record, but rather shall be placed, separate and apart from all contents in the Court file, in
a sealed envelope attached to a notice that sets out the title of these proceedings and a

statement that the contents are subject to a sealing order.

GENERAL

55.

The Applicants or the Monitor may from time to time apply to this Court for advice and

directions in the discharge of its powers and duties hereunder.

56.

57,

58.

Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by
this Court, the Monitor will report to the Court from time to time, which reporting is not

required to be in affidavit form and shall be considered by this Court as evidence.

Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a
receiver, a receiver and manager, or a trustee in bankruptcy of the Applicants, the

Business or the Property.

This Court hereby requests the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States, to give effect
to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an officer of this Court, as may be
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necessary or desirable to give effect to this Order, to grant representative status to the
Monitor in any foreign proceeding of Argent US and Argent Canada, or to assist the
Applicants and the Monitor and their respective agents in carrying out the terms of this

Order.

Each of the Applicants and the Monitor be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever
located, for the recognition of this Order and for assistance in carrying out the terms of
this Order and the Monitor is authorized and empowered to act as the foreign
representative of Argent US and Argent Canada in respect of the within proceedings for

the purpose of having these proceedings recognized in a jurisdiction outside Canada.

Any interested party (including the Applicants and the Monitor) may apply to this Court
to vary or amend this Order on not less than seven (7) days’ notice to any other party or
parties likely to be affected by the order sought or upon such other notice, if any, as this

Court may order.

This Order and all of its provisions are effective as of 12:01 a.m. Mountain Time on the

date of this Order.

The Honourable Mr. Justice B. Nixon
J.C.C.Q.B.A.
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The Honourable Mr. Justice D. B. Nixon

UPON the application of Argent Energy Trust (the “Trust”), Argent Energy (Canada)

Holdings Inc. (“Argent Canada”), and Argent Energy (US) Holdings Inc. (“Argent US”, and

together with the Trust and Argent Canada, the “Applicants”), AND UPON having read the

Originating Application, the Affidavit of Sean Bovingdon sworn February 16, 2016 (the



2

“Bovingdon Affidavit”); the consent of FTI Consulting Canada Inc. to act as Monitor (the
“Monitor”); and the pre-filing report of FTI Consulting Canada Inc., all filed; AND UPON
noting that the secured creditors who are likely to be affected by the charges created herein have
been provided notice of this application and either do not oppose or alternatively consent to the
charges created herein; AND UPON hearing counsel to the Applicants, counsel to the Monitor-
and, counsel to the Syndicate (as defined in the Bovingdon Affidavit) who advanced funds under

a credit agreement dated October 25, 2012 (as amended from time to time, the “Credit

Agreement”), a

IT IS HEREBY ORDERED AND DECLARED THAT:

SERVICE

1. The time for service of the notice of application for this order is hereby abridged and

deemed good and sufficient and this application is properly returnable today.

APPLICATION

2. The Applicants are entities to which the CCAA applies.

PLAN OF ARRANGEMENT

3. The Applicants shall have the authority to file and may, subject to further order of this
Court, file with this Court a plan of compromise or arrangement (hereinafter referred to as

the “Plan”).

POSSESSION OF PROPERTY AND OPERATIONS

4. The Applicants shall:



(a)

(b)

(c)
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remain in possession and control of their respective current and future assets,

undertakings and properties of every nature and kind whatsoever, and wherever

situate including all proceeds thereof (the “Property”);

subject to further order of this Court, continue to carry on business in a manner
consistent with the preservation of their business (the “Business”) and the

Property; and

be authorized and empowered to continue to retain and employ the employees,

consultants, agents, experts, accountants, counsel and such other persons
(collectively “Assistants”) currently retained or employed by them, with liberty to
retain such further Assistants as they deem reasonably necessary or desirable in

the ordinary course of business or for the carrying out of the terms of this Order.

To the extent permitted by law, the Applicants shall be entitled but not required to pay the

following expenses, incurred prior to or after this Order:

(a)

(b)

(c)

all outstanding and future wages, salaries, employee benefits, vacation pay and
expenses payable on or after the date of this Order, in each case incurred in the
ordinary course of business and consistent with existing compensation policies

and arrangements;

the fees and disbursements of any Assistants retained or employed by the

Applicants in respect of these proceedings, at their standard rates and charges; and

payment for goods or services actually supplied to the Applicants prior to the date

of this Order by those parties deemed by the Applicants (with the consent of the
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Monitor and the Syndicate) to be critical suppliers, provided that the total of all

such payments shall not exceed USD $315,000.

Except as otherwise provided to the contrary herein, the Applicants shall be entitled but
not required to pay all reasonable expenses incurred by the Applicants in carrying on the
Business in the ordinary course after this Order, and in carrying out the provisions of this

Order, which expenses shall include, without limitation:

(a) all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business including, without limitation, payments on account of
insurance (including directors and officers insurance), maintenance and security

services; and

(b)  payment for goods or services actually supplied to the Applicants following the

date of this Order.

The Applicants shall remit, in accordance with legal requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in Right of Canada or
of any Province thereof or any other taxation authority which are required to be
deducted from employees’ wages, including, without limitation, amounts in

respect of:

(1) employment insurance,

(i1) Canada Pension Plan, and

(i11) income taxes,
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but only where such statutory deemed trust amounts arise after the date of this

Order, or are not required to be remitted until after the date of this Order, unless

otherwise ordered by the Court;

all goods and services or other applicable sales taxes (collectively, “Sales Taxes”)

required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or

after the date of this Order; and

any amount payable to the Crown in Right of Canada or of any Province thereof

or any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

Until a real property lease is disclaimed or resiliated in accordance with the CCAA, the

Applicants may pay all amounts constituting rent or payable as rent under real property

leases (including, for greater certainty, common area maintenance charges, utilities and

realty taxes and any other amounts payable as rent to the landlord under the lease) based

on the terms of existing lease arrangements or as otherwise may be negotiated by the

Applicants from time to time for the period commencing from and including the date of

this Order (“Rent”), but shall not pay any rent in arrears.



6

0. Except as specifically permitted in this Order, the Applicants are hereby directed, until
further order of this Court:
(a) to make no payments of principal, interest thereon or otherwise on account of
amounts owing by the Applicants to any of their creditors as of the date of this
Order;
(b) to grant no security interests, trust, liens, charges or encumbrances upon or in
respect of any of the Property; and
(c) not to grant credit or incur liabilities except in the ordinary course of the Business.
+6-
RESTRUCTURING
10.  H-The Applicants shall, subject to such requirements as are imposed by the CCAA and

such covenants as may be contained in the Definitive Documents (as hereinafter defined

in paragraph 34), have the right to:

(a) with the consent of the Monitor and the Interim Lender (as hereinafter defined in
paragraph 32), permanently or temporarily cease, downsize or shut down any of
their business or operations and to dispose of redundant or non-material assets not

exceeding $100,000 in any one transaction or $500,000 in the aggregate, provided
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that any sale that is either (i) in excess of the above thresholds, or (ii) in favour of
a person related to the Applicants (within the meaning of section 36(5) of the
CCAA), shall require authorization by this Court in accordance with section 36 of

the CCAA;

(b) terminate the employment of such of their employees or temporarily lay off such

of their employees as they deem appropriate en-such-terms-as-may-be-agreed-upon-
and to deal

with the consequences thereof in the Plan; and

(c) pursue all avenues of refinancing and offers for their Business or the Property, in
whole or part, subject to prior approval of this Court being obtained before any

material refinancing or any sale (except as permitted by subparagraph (a) above),

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of

the Business.

12-The Applicants shall provide each of the relevant landlords with notice of the

Applicants’ intention to remove any fixtures from any leased premises at least seven (7)
days prior to the date of the intended removal. The relevant landlord shall be entitled to
have a representative present in the leased premises to observe such removal. If the
landlord disputes the Applicants’ entitlement to remove any such fixture under the
provisions of the lease, such fixture shall remain on the premises and shall be dealt with
as agreed between any applicable secured creditors, such landlord and the Applicants, or
by further order of this Court upon application by the Applicants on at least two (2) days’

notice to such landlord and any such secured creditors. If the Applicants disclaim or



=

8

resiliate the lease governing such leased premises in accordance with section 32 of the

CCAA, it shall not be required to pay Rent under such lease pending resolution of any

such dispute (other than Rent payable for the notice period provided for in section 32(5)

of the CCAA, and the disclaimer or resiliation of the lease shall be without prejudice to

the Applicants’ claim to the fixtures in dispute.

13-If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the

CCAA, then:

(a)

(b)

during the notice period prior to the effective fane of the disclaimer or resiliation,
the landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving the Applicants and the Monitor 24 hours’ prior

written notice; and

at the effective time of the disclaimer or resiliation, the relevant landlord shall be

entitled to take possession of any such leased premises without waiver of or
prejudice to any claims or rights such landlord may have against the Applicants in
respect of such lease or leased premises and such landlord shall be entitled to
notify the Applicants of the basis on which it is taking possession and to gain
possession of and re-lease such leased premises to any third party or parties on
such terms as such landlord considers advisable, provided that nothing herein
shall relieve such landlord of its obligation to mitigate any damages claimed in

connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY
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+4-Until and including March 18, 2016, or such later date as this Court may order (the

“Stay Period”), no proceeding or enforcement process in any court (each, a “Proceeding”)
shall be commenced or continued against or in respect of the Applicants or the Monitor,
or affecting the Business or the Property, except with leave of this Court and any and all
Proceedings currently under way against or in respect of the Applicants or affecting the
Business or the Property are hereby stayed and suspended pending further order of this

Court.

NO EXERCISE OF RIGHTS OR REMEDIES

14.

+5-During the Stay Period, all rights and remedies of any individual, firm, corporation,

governmental body or agency, or any other entities (all of the foregoing, collectively
being “Persons” and each being a “Person”), whether judicial or extra-judicial, statutory
or non-statutory against or in respect of the Applicants or the Monitor, or affecting the
Business or the Property, are hereby stayed and suspended and shall not be commenced,
proceeded with or continued except with leave of this Court, provided that nothing in this

Order shall:

(a) empower the Applicants to carry on any business which the Applicants are not

lawfully entitled to carry on;

(b) affect such investigations, actions, suits or proceedings by a regulatory body as are

permitted by section 11.1 of the CCAA;

(c) prevent the filing of any registration to preserve or perfect a security interest; or

(d) prevent the registration of a claim for lien.
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+6-Nothing in this Order shall prevent any party from taking an action against the

Applicants where such an action must be taken in order to comply with statutory time
limitations in order to preserve their rights at law, provided that no further steps shall be
taken by such party except in accordance with the other provisions of this Order, and

notice in writing of such action be given to the Monitor at the first available opportunity.

NO INTERFERENCE WITH RIGHTS

16.  +#-During the Stay Period, no person shall accelerate, suspend, discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal
right, contract, agreement, licence or permit in favour of or held by the Applicants, except

with the written consent of the Applicants and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES

17.  48-During the Stay Period, all persons having:

(a) statutory or regulatory mandates for the supply of goods and/or services; or

(b) oral or written agreements or arrangements with the Applicants, including without
limitation all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation, services,

utility or other services to the Business or the Applicants

are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may
be required by the Applicants or exercising any other remedy provided under such

agreements or arrangements. The Applicants shall be entitled to the continued use of their
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current premises, telephone numbers, facsimile numbers, internet addresses and domain
names, provided in each case that the usual prices or charges for all such goods or
services received after the date of this Order are paid by the Applicants in accordance
with the payment practices of the Applicants, or such other practices as may be agreed
upon by the supplier or service provider and each of the Applicants and the Monitor, or as
may be ordered by this Court. Nothing in this Order has the effect of prohibiting a person
from requiring immediate payment for goods, services, use of leased or licensed property

or other valuable consideration provided on or after the date of this Order.

NO OBLIGATION TO ADVANCE MONEY OR EXTEND CREDIT

18.

39-Notwithstanding anything else contained in this Order, no creditor of the Applicants
shall be under any obligation on or after the date of this Order to advance or re-advance

any monies or otherwise extend any credit to the Applicants.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

19.

20-During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA

and paragraph +615 of this Order, no Proceeding may be commenced or continued
against any of the former, current or future directors or officers of the Applicants or of
Argent Energy Limited (the “Directors and Officers”) with respect to any claim against
the Directors and Officers that arose before the date hereof and that relates to any
obligations of the Applicants or Argent Energy Limited whereby the Directors and
Officers are alleged under any law to be liable in their capacity as directors or officers for

the payment or performance of such obligations, until a compromise or arrangement in
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respect of the Applicants, if one is filed, is sanctioned by this Couli or is refused by the

creditors of the Applicants or this Court.

DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

20.

=

=

2+-The Applicants shall indemnify the Directors and Officers against obligations and

liabilities that they may incur as directors and or officers of the Applicants and Argent
Energy Limited after the commencement of the within proceedings except to the extent
that, with respect to any officer or director, the obligation was incurred as a result of the

director’s or officer’s gross negligence or willful misconduct.

22-The Directors and Officers shall be entitled to the benefit of and are hereby granted a

charge (the “Directors’ Charge”) on the Property, which charge shall not exceed an
aggregate amount of USD $200,000, as security for the indemnity provided in paragraph
2420 of this Order. The Directors’ Charge shall have the priority set out in paragraphs

4041 and 4243 herein.

23-Notwithstanding any language in any applicable insurance policy to the contrary:

(a) no insurer shall be entitled to be subrogated to or claim the benefit of the

Directors’ Charge; and

(b) the Directors and Officers shall only be entitled to the benefit of the Directors’
Charge to the extent that they do not have coverage under any directors’ and
officers’ insurance policy, or to the extent that such coverage is insufficient to pay

amounts indemnified in accordance with paragraph 2420 of this Order.

APPOINTMENT OF MONITOR
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24-FTI Consulting Canada Inc. is hereby appointed pursuant to the CCAA as the

Monitor, an officer of this Court, to monitor the Property, Business and financial affairs
and the Applicants with the powers and obligations set out in the CCAA or set forth
herein and that the Applicants and its shareholders, officers, directors, and Assistants
shall advise the Monitor of all material steps taken by the Applicants pursuant to this
Order, and shall co- operate fully with the Monitor in the exercise of its powers and
discharge of its obligations and provide the Monitor with the assistance that is necessary

to enable the Monitor to adequately carry out the Monitor’s functions.

25-The Monitor, in addition to its prescribed rights and obligations under the CCAA, is

hereby directed and empowered to:

(a) monitor the Applicants’ receipts and disbursements, Business and dealings with

the Property;

(b) report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and such
other matters as may be relevant to the proceedings herein and immediately report
to the Court if in the opinion of the Monitor there is a material adverse change in

the financial circumstances of the Applicants;

(c) assist the Applicants, to the extent required by the Applicants, in their
dissemination to the Interim Lender and its counsel on a weekly basis of financial
and other information as agreed to between the Applicants and the Interim Lender
which may be used in these proceedings, including reporting on a basis as

reasonably required by the Interim Lender;
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advise the Applicants in the preparation of the Applicants’ cash flow statements
and reporting required by the Interim Lender, which information shall be reviewed
with the Monitor and delivered to the Interim Lender and its counsel on a periodic

basis, but not less than weekly, or as otherwise agreed to by the Interim Lender;

advise the Applicants in their development of the Plan and any amendments to the

Plan;

advise the Applicants, to the extent required by the Applicants, with the holding

and administering of creditors’ or shareholders’ meetings for voting on the Plan;

have full and complete access to the Property, including the premises, books,

records, data, including data in electronic form and other financial documents of
the Applicants to the extent that is necessary to adequately assess the Applicants’
Property, Business and financial affairs or to perform its duties arising under this

Order;

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

hold funds in trust or in escrow, to the extent required, to facilitate settlements

between the Applicants and any other Person;

report to and respond to inquiries of the Syndicate (or its designated financial

advisor) with respect to the CCAA proceedings, with or without the presence or
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the consent of the Applicants; however copies of any written reports provided to

the Syndicate by the Monitor shall be provided to the Applicants;

requests information with respect to such fees and disbursements; and

@ dor-perform such other duties as are required by this Order or by this Court from

time to time.

26-The Monitor shall not take possession of the Property and shall take no part

whatsoever in the management or supervision of the management of the Business and
shall not, by fulfilling its obligations hereunder, or by inadvertence in relation to the due
exercise of powers or performance of duties under this Order, be deemed to have taken or
maintain possession or control of the Business or Property, or any part thereof. Nothing in
this Order shall require the Monitor to occupy or to take control, care, charge, possession
or management of any of the Property that might be environmentally contaminated, or
might cause or contribute to a spill, discharge, release or deposit of a substance contrary
to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal
or waste or other contamination, provided however that this Order does not exempt the
Monitor :from any duty to report or make disclosure imposed by applicable

environmental legislation.

27-The Monitor shall provide any creditor of the Applicants and the Interim Lender with

information provided by the Applicants in response to reasonable requests for information
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made in writing by such creditor addressed to the Monitor. The Monitor shall not have
any responsibility or liability with respect to the information disseminated by it pursuant
to this paragraph. In the case of information that the Monitor has been advised by the
Applicants is confidential, the Monitor shall not provide such information to creditors
unless otherwise directed by this Court or on such terms as the Monitor and the

Applicants may agree.

28-In addition to the rights and protections afforded the Monitor under the CCAA or as

an officer of this Court, the Monitor shall incur no liability or obligation as a result of its
appointment or the carrying out of the provisions of this Order, save and except for any
gross negligence or willful misconduct on its part. Nothing in this Order shall derogate

from the protections afforded the Monitor by the CCAA or any applicable legislation.

29-The Monitor, counsel to the Monitor, counsel to the Applicants, the Syndicate’s legal
counsel and other advisors (the “Syndicate’s Advisors?’) and counsel to the Ad Hoc
Committee shall be paid their reasonable fees and disbursements, in each case at their
standard rates and charges, by the Applicants as part of the costs of these proceedings.
The Applicants are hereby authorized and directed to pay the accounts of the Monitor,
counsel for the Monitor, counsel for the Applicants-and, the Syndicate’s Advisors and

counsel to the Ad Hoc Committee on a regular basis.

30-The Monitor and its legal counsel shall pass their accounts from time to time.

31-The Monitor, counsel to the Monitor, the Applicants’ counsel, and the Syndicate’s
Advisors, as security for the professional fees and disbursements incurred both before and

after the granting of this Order, shall be entitled to the benefits of and are hereby granted
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a charge (the “Administration Charge”) on the Property, which charge shall not exceed an
aggregate amount of USD $500,000, as security for their professional fees and
disbursements incurred at the normal rates and charges of the Monitor, such counsel and
such other advisors of the Syndicate, both before and after the making of this order in
respect of these proceedings. The Administration Charge shall have the priority set out in

paragraphs 4041 and 4243 hereof.

CHIEF RESTRUCTURING OFFICER

31
INTERIM FINANCING
32.  Argent US is hereby authorized and empowered to obtain and borrow under a credit

facility from the Syndicate, including The Bank of Nova Scotia, in its capacity as agent
for and on behalf of the Syndicate (collectively, in such capacity, the “Interim Lender”) in
order to finance the Applicants’ working capital requirements and other general corporate
purposes and capital expenditures, provided that borrowings under such credit facility_
(the “Interim Facility”) shall not exceed $7,300,000.00 unless permitted by further order

of this Court.
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Such credit facility shall be on the terms and subject to the conditions set forth in the
Interim Financing Credit Agreement agreed between the Applicants and the Interim
Lender dated as of February 17, 2016 (the “Interim Financing Credit Agreement”), as

attached to the Bovingdon Affidavit.

The Applicants are hereby authorized and empowered to execute and deliver such credit

agreements, mortgages, charges, hypothecs and security documents, guarantees and other
definitive documents (collectively, the “Definitive Documents™), as are contemplated by
the Interim Financing Credit Agreement or as may be reasonably required by the Interim
Lender pursuant to the terms thereof, and the Applicants are hereby authorized and
directed to pay and perform all of their indebtedness, interest, fees, liabilities and
obligations to the Interim Lender under and pursuant to the Interim Financing Credit
Agreement and the Definitive Documents as and when the same become due and are to

be performed, notwithstanding any other provision of this Order.

The Interim Lender shall be entitled to the benefits of and is hereby granted a charge (the

“Interim Lender’s Charge”) on the Property to secure all obligations under the Definitive
Documents incurred on or after the date of this Order which charge shall not exceed the
aggregate amount advanced on or after the date of this Order under the Definitive
Documents. The Interim Lender’s Charge shall have the priority set out in paragraphs

4041 and 4243 hereof.

Notwithstanding any other provision of this Order:
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the Interim Lender may take such steps from time to time as it may deem
necessary or appropriate to file, register, record or perfect the Interim Lender’s

Charge or any of the Definitive Documents;

upon the occurrence of an event of default under the Definitive Documents or the

Interim Lender’s Charge, the Interim Lender, upon three days’ notice to the
Applicants and the Monitor, may exercise any and all of its rights and remedies
against the Applicants or the Property under or pursuant to the Interim Financing
Credit Agreement, Definitive Documents and the Interim Lender’s Charge,
including without limitation, to cease making advances to the Applicants and set
off and/or consolidate any amounts owing by the Interim Lender to the Applicants
against the obligations of the Applicants to the Interim Lender under the Interim
Financing Credit Agreement, the Definitive Documents or the Interim Lender’s
Charge, to make demand, accelerate payment and give other notices, or to apply to
this Court for the appointment of a receiver, receiver and manager or interim
receiver, or for a bankruptcy order against the Applicants and for the appointment

of a trustee in bankruptcy of the Applicants; and

the foregoing rights and remedies of the Interim Lender shall be enforceable
against any trustee in bankruptcy, interim receiver, receiver or receiver and

manager of the Applicants or the Property.

The Interim Lender shall be treated as unaffected in any plan of arrangement or

compromise filed by the Applicants under the CCAA, or any proposal filed by the

Applicants under the Bankruptcy and Insolvency Act of Canada (the “BIA”), with respect

to any advances made under the Definitive Documents.



be entitled to the benefits of and is hereby granted a charge (the “KERP-and KEPAd Hoc

Committee Charge”) on the Property;-which-eharge-shall not-exceed-an-aggregate-amount



Committee Charge shall have the priority set out in paragraphs 4041 and 4243 hereof.

VALIDITY AND PRIORITY OF CHARGES

41.

s

40-The priorities of the Directors’ Charge, the Administration Charge, the Interim
Lender’s Charge and the kKERP-andKEIPAd Hoc Committee Charge, as among them,

shall be as follows:

First - Administration Charge (to the maximum amount of USD $500,000);

Second - Interim Lender’s Charge;

Third - Directors’ Charge (to the maximum amount of USD $200,000); and

41-The filing, registration or perfection of the Directors’ Charge, the Administration

Charge the Interim Lender’s Charge, or the KERP-and-KEHPAd Hoc Committee Charge
(collectively, the “Charges”) shall not be required, and the Charges shall be valid and
enforceable for all purposes, including as against any right, title or interest filed,
registered, recorded or perfected subsequent to the Charges coming into existence,

notwithstanding any such failure to file, register, record or perfect.
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42-Each of the Charges (all as constituted and defined herein) shall constitute a charge on
the Propeliy and subject always to section 34(11) of the CCAA such Charges shall rank
in priority to all other security interests, Trusts, liens, charges and encumbrances, claims
of secured creditors, statutory or otherwise (collectively, “Encumbrances”) in favour of

any Person.

43-Except as otherwise expressly provided for herein, or as may be approved by this

Court, the Applicants shall not grant any Encumbrances over any Property that rank in
priority to, or pari passu with, the Charges, unless the Applicants also obtain the prior
written consent of the Monitor and the beneficiaries of the applicable Charges, or further

order of this Court.

44-The Charges, the Interim Financing Credit Agreement and the Definitive Documents
shall not be rendered invalid or unenforceable and the rights and remedies of the chargees
entitled to the benefit of the Charges (collectively, the “Chargees”) and/or the Interim

Lender thereunder shall not otherwise be limited or impaired in any way by:

(a) the pendency of these proceedings and the declarations of insolvency made in this

Order;

(b) any application(s) for bankruptcy order(s) issued pursuant to BIA, or any

bankruptcy order made pursuant to such applications;

(©) the filing of any assignments for the general benefit of creditors made pursuant to

the BIA;

(d) the provisions of any federal or provincial statutes; or
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(e) any negative covenants, prohibitions or other similar provisions with respect to

borrowings, incurring debt or the creation of Encumbrances, contained in any

existing loan documents, lease, sublease, offer to lease or other agreement

(collectively, an “Agreement”) which binds the Applicants, and notwithstanding

any provision to the contrary in any Agreement:

(1)

(ii)

(iii)

ALLOCATION

neither the creation of the Charges nor the execution, delivery, perfection,

registration or performance of any documents in respect thereof, including
the Interim Financing Credit Agreement or the Definitive Documents,
shall create or be deemed to constitute a new breach by the Applicants of

any Agreement to which it is a party;

none of the Chargees shall have any liability to any Person whatsoever as a
result of any breach of any Agreement caused by or resulting from the
creation of the Charges, or the Applicants entering into the Interim
Financing Credit Agreement, or execution, delivery or performance of the

Definitive Documents; and

the payments made by the Applicants pursuant to this order, including the

Interim Financing Credit Agreement or the Definitive Documents, and the
granting of the Charges, do not and will not constitute preferences,
fraudulent conveyances, transfers at undervalue, oppressive conduct or

other challengeable or voidable transactions under any applicable law.
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46.  45-Any interested Person may apply to this Court on notice to any other party likely to be

affected, for an order to allocate the Charges amongst the various assets comprising the

Property.




SERVICE AND NOTICE

47.

50-The Monitor shall (i) without delay, publish in the Calgary Herald and the Houston

Chronicle a notice containing the information prescribed under the CCAA; (ii) within five
(5) days after the date of this Order (A) make this Order publicly available in the manner
prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every known
creditor who has a claim against the Applicants of more than $1,000 and (C) prepare a list
showing the names and addresses of those creditors and the estimated amounts of those
claims, and make it publicly available in the prescribed manner, all in accordance with

section 23(1)(a) of the CCAA and the regulations made thereunder.



2

5+-The Applicants and the Monitor shall be at liberty to serve this Order, any other

materials and orders in these proceedings, aily notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery,
facsimile transmission or e-mail to the Applicants’ creditors or other interested Persons at
their respective addresses as last shown on the records of the Applicants and that any such
service or notice by courier, personal delivery, facsimile transmission or e-mail shall be
deemed to be received on the next business day following the date of forwarding thereof,
or if sent by ordinary mail, on the third business day after mailing. The Monitor shall
establish and maintain a website in respect of these proceedings at and shall post there as

soon as practicable:

(a) all materials prescribed by statute or regulation to be made publically available;

and

(b) all applications, reports, affidavits, orders or other materials filed in these
proceedings by or behalf of the Monitor, or served upon it, except such materials

as are confidential and the subject of a sealing order or pending application for a

sealing order.
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SEALING

54.  52-The Confidential Summary (Exhibit “20” of the Bovingdon Affidavit) shall be sealed
on the Court file, notwithstanding Division 4 of Part 6 of the Alberta Rules of Court. The
Confidential Summary shall be kept confidential and shall not form part of the public
record, but rather shall be placed, separate and apart from all contents in the Court file, in
a sealed envelope attached to a notice that sets out the title of these proceedings and a

statement that the contents are subject to a sealing order.

GENERAL

55.  53-The Applicants or the Monitor may from time to time apply to this Court for advice

and directions in the discharge of its powers and duties hereunder.

56. 54-Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by
this Court, the Monitor will report to the Court from time to time, which reporting is not

required to be in affidavit form and shall be considered by this Court as evidence.
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55-Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a

receiver, a receiver and manager, or a trustee in bankruptcy of the Applicants, the

Business or the Property.

56-This Court hereby requests the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States, to give effect to
this Order and to assist the Applicants, the Monitor and their respective agents in carrying
out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are
hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Order, to grant representative status to the Monitor in any
foreign proceeding of Argent US and Argent Canada, or to assist the Applicants and the

Monitor and their respective agents in carrying out the terms of this Order.

57-Each of the Applicants and the Monitor be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever
located, for the recognition of this Order and for assistance in carrying out the terms of
this Order and the Monitor is authorized and empowered to act as the foreign
representative of Argent US and Argent Canada in respect of the within proceedings for

the purpose of having these proceedings recognized in a jurisdiction outside Canada.

58-Any interested party (including the Applicants and the Monitor) may apply to this
Court to vary or amend this Order on not less than seven (7) days’ notice to any other
party or parties likely to be affected by the order sought or upon such other notice, if any,

as this Court may order.
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61. 59-This Order and all of its provisions are effective as of 12:01 a.m. Mountain Time on

the date of this Order.

The Honourable Mr. Justice B. Nixon
J.C.C.Q.B.A.

6544821
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(LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscal e a éé déposé dans un compte en fiducie
et labalance du produit delavente des actifsaservi apayer le créancier garanti principal — Demande de ladébitrice visant
aobtenir lalevée partielle de la suspension de procédures afin qu'elle puisse faire cession de ses biens a été accordée, alors
gue lademande de la Couronne visant aobtenir |e paiement des montants de TPS non remis a été rejetée— Appel interjeté
par la Couronne a été accueilli — Créancier aformé un pourvoi — Pourvoi accueilli— AnalysedelaL TA et delaLACC
conduisait alaconclusion quelelégislateur ne saurait avoir eu l'intention de redonner lapriorité, danslecadredelaLACC,
alafiducie réputée de la Couronne a |'égard de ses créances relatives ala TPS quand il a modifié laLTA, en 2000 —
L égidlateur avait mis un terme ala priorité accordée aux créances de la Couronne sous les régimes de laLACC et dela
Loi sur lafaillite et I'insolvabilité (LFI), et ni I'une ni I'autre de ces lois ne prévoyaient que les créancesrelatives ala TPS
bénéficiaient d'un traitement préférentiel — Fait defaire primer lapriorité de la Couronne sur les créances découlant dela
TPS dans e cadre de procédures fondées sur la LACC mais pas en cas defaillite aurait pour effet de restreindre le recours
ala possibilité de se restructurer sous le régime plus souple et mieux adapté de la LACC — |l semblait probable que le
|égislateur avait par inadvertance commis une anomalie rédactionnelle — On ne pourrait pas considérer I'art. 222(3) dela
LTA comme ayant implicitement abrogé I'art. 18.3 dela LACC, compte tenu des modifications récemment apportées ala
LACC — SouslerégimedelaLACC, letribunal avait discrétion pour établir une passerelle vers une liquidation opérée
souslerégime delaLFl et delever lasuspension partielle des procédures afin de permettre ala débitrice de procéder ala
transition au régime de liquidation — Il n'y avait aucune certitude, en vertu de I'ordonnance du tribunal, que la Couronne
était e bénéficiaire véritable delafiducie ni de fondement pour donner naissance a une fiducie expresse — Montant percu
au titredela TPS ne faisait I'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor
commenced proceedings under the Companies' Creditors Arrangement Act (CCAA). Under an order by the B.C. Supreme
Court, the amount of the tax debt was placed in a trust account, and the remaining proceeds from the sale of the debtor's
assets were paid to the major secured creditor. The debtor's application for a partial lifting of the stay of proceedings
in order to assign itself into bankruptcy was granted, while the Crown's application for the immediate payment of the
unremitted GST was dismissed.

The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was bound
by the ETA to give the Crown priority once bankruptcy wasinevitable. The Court of Appeal ruled that there was adeemed
trust under s. 222 of the ETA or that an express trust was created in the Crown's favour by the court order segregating
the GST fundsin the trust account.

The creditor appealed to the Supreme Court of Canada.
Held: The appeal was allowed.

Per Deschamps J. (McLachlin C.J.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A purposive and
contextual analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore the
Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had moved
away from asserting priority for Crown claimsin insolvency law under both the CCAA and Bankruptcy and Insolvency
Act (BIA). Unlike for source deductions, there was no express statutory basis in the CCAA or BIA for concluding that
GST claimsenjoyed any preferential treatment. Theinternal logic of the CCAA aso militated against upholding adeemed
trust for GST claims.

Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy would, in practice, deprive
companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely that
Parliament had inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedenceto s. 18.3
of the CCAA. Section 222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of the CCAA by
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being passed subsequently to the CCAA, given the recent amendments to the CCAA. The legislative context supported
the conclusion that s. 222(3) of the ETA was not intended to narrow the scope of s. 18.3 of the CCAA.

The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the BIA,
so there was authority under the CCAA to partialy lift the stay of proceedingsto allow the debtor's entry into liquidation.
There should be no gap between the CCAA and BIA proceedings that would invite a race to the courthouse to assert
priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to support
an express trust, as the funds were segregated until the dispute between the creditor and the Crown could be resolved. The
amount collected in respect of GST but not yet remitted to the Receiver General of Canada was not subject to a deemed
trust, priority or express trust in favour of the Crown.

Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of the
insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be treated
as a drafting anomaly. In the insolvency context, a deemed trust would exist only when two complementary elements
co-existed: first, a statutory provision creating the trust; and second, a CCAA or BIA provision confirming its effective
operation. Parliament had created the Crown's deemed trust in the Income Tax Act, Canada Pension Plan and Employment
Insurance Act and then confirmed in clear and unmistakable terms its continued operation under both the CCAA and
the BIA regimes. In contrast, the ETA created a deemed trust in favour of the Crown, purportedly notwithstanding any
contrary legidlation, but Parliament did not expressly provide for its continued operation in either the BIA or the CCAA.
The absence of this confirmation reflected Parliament'sintention to allow the deemed trust to |apse with the commencement
of insolvency proceedings. Parliament's evident intent was to render GST deemed trusts inoperative upon the institution
of insolvency proceedings, and so s. 222 of the ETA mentioned the BIA so as to exclude it from its ambit, rather than
include it as the other statutes did. As none of these statutes mentioned the CCAA expressly, the specific reference to the
BIA had no bearing on the interaction with the CCAA. It was the confirmatory provisions in the insolvency statutes that
would determine whether a given deemed trust would subsist during insolvency proceedings.

Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave priority during CCAA
proceedings to the Crown's deemed trust in unremitted GST. The failure to exempt the CCAA from the operation of this
provision was areflection of clear legidativeintent. Despite the requests of various constituencies and case law confirming
that the ETA took precedence over the CCAA, there was no responsive legislative revision and the BIA remained the only
exempted statute. There was no policy justification for interfering, through interpretation, with this clarity of legidative
intention and, in any event, the application of other principles of interpretation reinforced this conclusion. Contrary to
the majority's view, the "later in time" principle did not favour the precedence of the CCAA, as the CCAA was merely
re-enacted without significant substantive changes. According to the Interpretation Act, in such circumstances, s. 222(3)
of the ETA remained the later provision. The chambers judge was required to respect the priority regime set out in s.
222(3) of the ETA and so did not have the authority to deny the Crown's request for payment of the GST funds during
the CCAA proceedings.

La compagnie débitrice devait & la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la
taxe d'accise (LTA). La débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les
créanciers des compagnies (LACC). En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé
dans un compte en fiducie et la balance du produit de la vente des actifs de la débitrice a servi a payer le créancier garanti

principal. La demande de la débitrice visant a obtenir lalevée partielle de la suspension de procédures afin qu'elle puisse
faire cession de ses biens a été accordée, alors que la demande de la Couronne visant a obtenir le paiement immédiat des
montants de TPS non remis a été rejetée.
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L'appel interjeté par la Couronne a été accueilli. La Cour d'appel aconclu queletribunal se devait, en vertudelaLTA, de
donner priorité ala Couronne une fois lafaillite inévitable. La Cour d'appel a estimé que I'art. 222 de la LTA établissait
une fiducie présumée ou bien que I'ordonnance du tribunal al'effet que les montants de TPS soient détenus dans un compte
en fiducie créait une fiducie expresse en faveur de la Couronne.

Le créancier aformé un pourvoi.
Arrét: Lepourvoi aété accuellli.

Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwell, JJ., souscrivant a son opinion) : Une
analyse téléologique et contextuelle de la LTA et de la LACC conduisait a la conclusion que le législateur ne saurait
avoir eu l'intention de redonner la priorité, dans le cadre dela LACC, alafiducie réputée de la Couronne al'égard de ses
créances relatives ala TPS quand il a modifié laLTA, en 2000. Le légidateur avait mis un terme a la priorité accordée
aux créances de la Couronne dans le cadre du droit de I'insolvabilité, sous le régime de laLACC et celui delaLoi sur la
faillite et I'insolvabilité (LFl). Contrairement aux retenues alasource, aucune disposition | égislative expresse ne permettait
de conclure que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel sous le régime dela LACC ou
celui delaLFI. Lalogique interne de la LACC allait également a I'encontre du maintien de la fiducie réputée a I'égard
des créances découlant dela TPS.

Lefait defaire primer lapriorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées
sur la LACC mais pas en cas de faillite aurait pour effet, dans les faits, de priver les compagnies de la possibilité de
se restructurer sous le régime plus souple et mieux adapté de la LACC. 1l semblait probable que le Iégidlateur avait par
inadvertance commis une anomalie rédactionnelle, laquelle pouvait étre corrigée en donnant préséance al'art. 18.3 dela
LACC. On ne pouvait plus considérer I'art. 222(3) delaLTA comme ayant implicitement abrogé I'art. 18.3 delaLACC
parce qu'il avait été adopté aprés la LACC, compte tenu des modifications récemment apportées alaLACC. Le contexte
|égidlatif étayait laconclusion suivant laquelle I'art. 222(3) delaLTA n'avait pas pour but de restreindre la portée de I'art.
18.3delaLACC.

L'ampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour établir une passerelle vers une
liquidation opérée sous le régime de la LFI, de sorte qu'il avait, en vertu de la LACC, le pouvoir de lever la suspension
partielle des procédures afin de permettre a la débitrice de procéder a la transition au régime de liquidation. Il n'y avait
aucune certitude, en vertu de I'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de lafiducie ni de
fondement pour donner naissance a une fiducie expresse, puisque les fonds étaient détenus a part jusgqu'a ce que le litige
entrele créancier et laCouronne soit résolu. Le montant percu au titre de la TPS mais non encore verse au receveur géenéral
du Canada ne faisait I'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.

Fish, J. (souscrivant aux motifs des juges majoritaires) : Le législateur a refusé de modifier les dispositions en question
suivant un examen approfondi du régime d'insolvabilité, de sorte qu'on ne devrait pas qualifier I'apparente contradiction
entre I'art. 18.3 de la LACC et I'art. 222 de la LTA d'anomalie rédactionnelle. Dans un contexte d'insolvabilité, on ne
pourrait conclure a I'existence d'une fiducie présumée que lorsque deux éléments complémentaires étaient réunis : en
premier lieu, une disposition |égislative qui crée la fiducie et, en second lieu, une disposition de la LACC ou de la LFl
qui confirme I'existence de la fiducie. Le législateur a établi une fiducie présumée en faveur de la Couronne dans la Loi
de I'impdt sur le revenu, le Régime de pensions du Canada et la Loi sur I'assurance-emploi puis, il a confirmé en termes
clairs et explicites sa volonté de voir cette fiducie présumée produire ses effets sous le régime de laLACC et de la LFl.
DanslecasdelaLTA, il aéabli une fiducie présumée en faveur de la Couronne, sciemment et sans égard pour toute
|égidlation a I'effet contraire, mais n'a pas expressément prévu le maintien en vigueur de celle-ci sous le régime de la
LFI ou celui dela LACC. L'absence d'une telle confirmation témoignait de I'intention du |égislateur de laisser lafiducie
présumée devenir cadugque au moment de I'introduction de la procédure d'insolvabilité. L'intention du législateur était
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manifestement de rendreinopérantes|esfiducies présuméesvisant laTPS dés|'introduction d'une procédure d'insol vabilité
et, par conséquent, |'art. 222 delaLTA mentionnait laLFI de maniére al'exclure de son champ d'application, et non del'y
inclure, comme le faisaient les autres lois. Puisgu'aucune de ces lois ne mentionnait spécifiquement laLACC, lamention
explicite de la LFI n'avait aucune incidence sur l'interaction avec la LACC. C'était les dispositions confirmatoires que
I'on trouvait dans les lois sur I'insolvabilité qui déterminaient si une fiducie présumée continuerait d'exister durant une
procédure d'insolvabilité.

Abella, J. (dissidente) : La Cour d'appel a conclu a bon droit que I'art. 222(3) de la LTA donnait préséance a la fiducie
présumée qui est établie enfaveur delaCouronneal'égard delaTPSnonversée. Lefait quelaLACC n'ait pas été soustraite
al'application de cette disposition témoignait d'une intention claire du | égislateur. Malgré les demandes répétées de divers
groupes et la jurisprudence ayant confirmé que la LTA I'emportait sur la LACC, le Iégislateur n'est pas intervenu et la
LFI est demeurée la seule loi soustraite a I'application de cette disposition. Il n'y avait pas de considération de politique
générale qui justifierait d'aller al'encontre, par voie dinterprétation |égislative, de l'intention aussi clairement exprimée
par le |égislateur et, de toutes maniéres, cette conclusion était renforcée par I'application d'autres principes d'interprétation.
Contrairement a l'opinion des juges magjoritaires, le principe de la préséance de la « loi postérieure » ne militait pas en
faveur de la présance de la LACC, celle-ci ayant été simplement adoptée a nouveau sans que I'on ne lui ait apporté de
modificationsimportantes. En vertu delaLoi d'interprétation, dans ces circonstances, I'art. 222(3) delaLTA demeurait la
disposition postérieure. Le juge siégeant en son cabinet était tenu de respecter le régime de priorités établi al'art. 222(3)
delaLTA, etil ne pouvait pas refuser la demande présentée par la Couronne en vue de sefaire payer la TPS dansle cadre
de la procédure introduite en vertu de laLACC.
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Quebec (Deputy Minister of Revenue) c. Rainville (1979), (sub nom. Bourgeault, Re) 33 C.B.R. (N.S.) 301, (sub nom.
Bourgeault's Estate v. Quebec (Deputy Minister of Revenue)) 30 N.R. 24, (sub hom. Bourgault, Re) 105 D.L.R. (3d)
270, 1979 CarswellQue 165, 1979 Carswell Que 266, (sub nom. Quebec (Deputy Minister of Revenue) v. Bourgeault
(Trustee of)) [1980] 1 S.C.R. 35 (S.C.C.) — referred to

Reference re Companies' Creditors Arrangement Act (Canada) (1934), [1934] 4 D.L.R. 75, 1934 CarswellNat 1, 16
C.B.R. 1,[1934] S.C.R. 659 (S.C.C.) — referred to

Royal Bank v. Sparrow Electric Corp. (1997), 193 A.R. 321, 135 W.A.C. 321, [1997] 2 W.W.R. 457, 208 N.R. 161,
12 P.P.SA.C. (2d) 68, 1997 CarswellAlta 112, 1997 CarswellAlta 113, 46 Alta. L.R. (3d) 87, (sub nom. R. v. Royal
Bank) 97 D.T.C. 5089, 143 D.L.R. (4th) 385, 44 C.B.R. (3d) 1, [1997] 1 S.C.R. 411 (S.C.C.) — considered
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Skeena Cdllulose Inc., Re (2003), 2003 CarswelIBC 1399, 2003 BCCA 344, 184 B.C.A.C. 54, 302 W.A.C. 54, 43
C.B.R. (4th) 187, 13 B.C.L.R. (4th) 236 (B.C. C.A.) — referred to

Skydome Corp., Re (1998), 16 C.B.R. (4th) 118, 1998 CarswellOnt 5922 (Ont. Gen. Div. [Commercia List]) —
referred to

Solid Resources Ltd., Re (2002), [2003] G.S.T.C. 21, 2002 CarswellAlta 1699, 40 C.B.R. (4th) 219 (Alta. Q.B.) —
referred to

Stelco Inc., Re(2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5, 2 B.L.R. (4th) 238, 9 C.B.R. (5th) 135, 2005 CarswellOnt
1188, 196 O.A.C. 142 (Ont. C.A.) — referred to

United Used Auto & Truck Parts Ltd., Re (1999), 12 C.B.R. (4th) 144, 1999 CarswellBC 2673 (B.C. S.C. [In
Chambers]) — referred to

United Used Auto & Truck Parts Ltd., Re (2000), 2000 BCCA 146, 135 B.C.A.C. 96, 221 W.A.C. 96, 2000
CarswellBC 414, 73 B.C.L.R. (3d) 236, 16 C.B.R. (4th) 141, [2000] 5 W.W.R. 178 (B.C. C.A.) — referred to

Cases considered by Fish J.

Ottawa Senators Hockey Club Corp., Re (2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.T.C. 5233
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) — not followed

Cases considered by Abella J. (dissenting):

Canada (Attorney General) v. Canada (Public Service Saff Relations Board) (1977), [1977] 2 F.C. 663, 14 N.R. 257,
74 D.L.R. (3d) 307, 1977 CarswelINat 62, 1977 CarswellNat 62F (Fed. C.A.) — referred to

Doré c. Verdun (Municipalité) (1997), (sub nom. Doré v. Verdun (City)) [1997] 2 S.C.R. 862, (sub nom. Doré v.
Verdun (Ville)) 215 N.R. 81, (sub nom. Doré v. Verdun (City)) 150 D.L.R. (4th) 385, 1997 CarswellQue 159, 1997
CarswellQue 850 (S.C.C.) — referred to

Ottawa Senators Hockey Club Corp., Re (2005), 2005 G.T.C. 1327 (Eng.), 6 C.B.R. (5th) 293, 2005 D.T.C. 5233
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1, 193 O.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) — considered

R. v. Tele-Mobile Co. (2008), 2008 CarswellOnt 1588, 2008 CarswellOnt 1589, 2008 SCC 12, (sub nom. Tele-Mobile
Co. v. Ontario) 372 N.R. 157, 55 C.R. (6th) 1, (sub nom. Ontario v. Tele-Mobile Co.) 229 C.C.C. (3d) 417, (sub nom.
Tele-Mobile Co. v. Ontario) 235 O.A.C. 369, (sub nom. Tele-Mobile Co. v. Ontario) [2008] 1 S.C.R. 305, (sub nom.
R. v. Tele-Mobile Company (Telus Mobility)) 92 O.R. (3d) 478 (note), (sub nom. Ontario v. Tele-Mobile Co.) 291
D.L.R. (4th) 193 (S.C.C.) — considered

Statutes considered by Deschamps J.:

Bank Act, S.C. 1991, c. 46
Generally — referred to

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
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Generally — referred to

S. 67(2) — referred to

S. 67(3) — referred to

s. 81.1[en. 1992, c. 27, s. 38(1)] — considered
s. 81.2 [en. 1992, c. 27, s. 38(1)] — considered
S. 86(1) — considered

s. 86(3) — referred to

Bankruptcy Act and to amend the Income Tax Act in consegquence thereof, Act to amend the, S.C. 1992, c. 27
Generally — referred to

s. 39 — referred to

Bankruptcy and Insolvency Act, the Companies Creditors Arrangement Act and the Income Tax Act, Act to amend the,
S.C. 1997, c. 12
S. 73 — referred to

s. 125 — referred to

s. 126 — referred to

Canada Pension Plan, R.S.C. 1985, c. C-8
Generally — referred to

s. 23(3) — referred to

s. 23(4) — referred to

Cités et villes, Lai sur les, L.R.Q., c. C-19
en général — referred to

Code civil du Québec, L.Q. 1991, c. 64
en général — referred to

art. 2930 — referred to

Companies Creditors Arrangement Act, Act to Amend, S.C. 1952-53, c. 3
Generally — referred to

Companies Creditors Arrangement Act, 1933, S.C. 1932-33, c. 36
Generally — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 11 — considered

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

S. 11(1) — considered

S. 11(3) — referred to

S. 11(4) — referred to

s. 11(6) — referred to

s. 11.02 [en. 2005, c. 47, s. 128] — referred to
s. 11.09 [en. 2005, c. 47, s. 128] — considered
s. 11.4[en. 1997, c. 12, s. 124] — referred to

s. 18.3[en. 1997, c. 12, s. 125] — considered

s. 18.3(1) [en. 1997, c. 12, s. 125] — considered
s. 18.3(2) [en. 1997, c. 12, s. 125] — considered
s. 18.4 [en. 1997, c. 12, s. 125] — referred to

s. 18.4(1) [en. 1997, c. 12, s. 125] — considered
s. 18.4(3) [en. 1997, c. 12, s. 125] — considered
S. 20 — considered

s. 21 — considered

S. 37 — considered

s. 37(1) — referred to

Employment Insurance Act, S.C. 1996, c. 23
Generally — referred to

s. 86(2) — referred to

s. 86(2.1) [en. 1998, c. 19, s. 266(1)] — referred to

Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

s. 222(1) [en. 1990, c. 45, s. 12(1)] — referred to

s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

Fairness for the Self-Employed Act, S.C. 2009, c. 33
Generally — referred to

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
s. 227(4) — referred to
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S. 227(4.1) [en. 1998, c. 19, s. 226(1)] — referred to

Interpretation Act, R.S.C. 1985, c. I-21
S. 44(f) — considered

Personal Property Security Act, S.A. 1988, c. P-4.05
Generally — referred to

Sales Tax and Excise Tax Amendments Act, 1999, S.C. 2000, c. 30
Generally — referred to

Wage Earner Protection Program Act, S.C. 2005, c. 47,s. 1
Generally — referred to

s. 69 — referred to
s. 128 — referred to

s. 131 — referred to
Statutes considered Fish J.:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generaly — referred to

S. 67(2) — considered

s. 67(3) — considered

Canada Pension Plan, R.S.C. 1985, c. C-8
Generaly — referred to

s. 23 — considered

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

S. 11 — considered
s. 18.3(1) [en. 1997, c. 12, s. 125] — considered
s. 18.3(2) [en. 1997, c. 12, s. 125] — considered

s. 37(1) — considered

Employment Insurance Act, S.C. 1996, c. 23
Generally — referred to

s. 86(2) — referred to

s. 86(2.1) [en. 1998, c. 19, s. 266(1)] — referred to
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Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

S. 222 [en. 1990, c. 45, s. 12(1)] — considered
S. 222(1) [en. 1990, c. 45, s. 12(1)] — considered
S. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

s. 222(3)(a) [en. 1990, c. 45, s. 12(1)] — considered

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
Generally — referred to

S. 227(4) — considered
S. 227(4.1) [en. 1998, c. 19, s. 226(1)] — considered

S. 227(4.1)(a) [en. 1998, c. 19, s. 226(1)] — considered
Statutes considered Abella J. (dissenting):

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

S. 11 — considered

s. 11(1) — considered

s. 11(3) — considered

s. 18.3(1) [en. 1997, c. 12, s. 125] — considered

s. 37(1) — considered

Excise Tax Act, R.S.C. 1985, c. E-15
Generally — referred to

s. 222 [en. 1990, c. 45, s. 12(1)] — considered

s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

Interpretation Act, R.S.C. 1985, c. I-21
s. 2(1)"enactment" — considered

S. 44(f) — considered

Winding-up and Restructuring Act, R.S.C. 1985, ¢. W-11
Generally — referred to
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APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 205, [2009] G.S.T.C. 79, 98 B.C.L.R.
(4th) 242, [2009] 12 W.W.R. 684, 270B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C. C.A.), allowing Crown's
appeal from dismissal of application for immediate payment of tax debt.

Deschamps J.:

1  For thefirst time this Court is called upon to directly interpret the provisions of the Companies Creditors Arrangement
Act, R.S.C. 1985, c. C-36 ("CCAA"). In that respect, two questions are raised. The first requires reconciliation of provisions
of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with one
another. The second concernsthe scope of acourt'sdiscretion when supervising reorgani zation. Therel evant statutory provisions
are reproduced in the Appendix. On the first question, having considered the evolution of Crown priorities in the context of
insolvency and the wording of the various statutes creating Crown priorities, | concludethat it isthe CCAA and not the ETA that
providestherule. On the second question, | conclude that the broad discretionary jurisdiction conferred on the supervising judge
must be interpreted having regard to the remedial nature of the CCAA and insolvency legislation generally. Consequently, the
court had the discretion to partialy lift a stay of proceedings to allow the debtor to make an assignment under the Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). | would allow the appeal.

1. Facts and Decisions of the Courts Below

2 TedLeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA in the Supreme Court of British
Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial affairs. LeRoy
Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by L eRoy Trucking was an amount for Goods and Services Tax ("GST") collected but unremitted
to the Crown. The ETA creates a deemed trust in favour of the Crown for amounts collected in respect of GST. The deemed
trust extends to any property or proceeds held by the person collecting GST and any property of that person held by a secured
creditor, requiring that property to be paid to the Crown in priority to al security interests. The ETA provides that the deemed
trust operates despite any other enactment of Canada except the BIA. However, the CCAA aso provides that subject to certain
exceptions, none of which mentions GST, deemed trustsin favour of the Crown do not operate under the CCAA. Accordingly,
under the CCAA the Crown ranks as an unsecured creditor in respect of GST. Nonetheless, at the time LeRoy Trucking
commenced CCAA proceedings the leading line of jurisprudence held that the ETA took precedence over the CCAA such that
the Crown enjoyed priority for GST claims under the CCAA, even though it would have lost that same priority under the BIA.
The CCAA underwent substantial amendments in 2005 in which some of the provisions at issuein this appeal were renumbered
and reformulated (S.C. 2005, c. 47). However, these amendments only came into force on September 18, 2009. | will refer to
the amended provisions only where relevant.

4 OnApril 29,2008, Brenner C.J.S.C., inthe context of the CCAA proceedings, approved apayment not exceeding $5 million,
the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor. LeRoy Trucking proposed to
hold back an amount equal to the GST monies collected but unremitted to the Crown and placeit in the Monitor's trust account
until the outcome of the reorganization was known. In order to maintain the status quo while the success of the reorganization
was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an amount of $305,202.30 be held by the Monitor in
its trust account.

5  On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to make an
assignment in bankruptcy under the BIA. The Crown sought an order that the GST monies held by the Monitor be paid to the
Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating the
funds with the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-filing, but only if a
viable plan emerged", the failure of such areorganization, followed by an assignment in bankruptcy, meant the Crown would
lose priority under the BIA (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chamberg])).
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6  The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, [2009] G.S.T.C. 79, 270
B.C.A.C. 167 (B.C. C.A))). Tysoe J.A. for aunanimous court found two independent bases for allowing the Crown's appeal.

7  Firgt, the court's authority under s. 11 of the CCAA was held not to extend to staying the Crown's application for immediate
payment of the GST funds subject to the deemed trust after it was clear that reorganization efforts had failed and that bankruptcy
was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to the GST funds no longer served a
purpose under the CCAA and the court was bound under the priority scheme provided by the ETA to allow payment to the
Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey Club Corp. (Re), [2005] G.S.T.C. 1, 73
O.R. (3d) 737 (Ont. C.A.), which found that the ETA deemed trust for GST established Crown priority over secured creditors
under the CCAA.

8 Second, TysoeJ.A. concluded that by ordering the GST funds segregated in the Monitor'strust account on April 29, 2008, the
judge had created an expresstrust in favour of the Crown from which the moniesin question could not be diverted for any other
purposes. The Court of Appeal therefore ordered that the money held by the Monitor in trust be paid to the Receiver General.

2. Issues
9  Thisappeal raises three broad issues which are addressed in turn:

(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give priority to the Crown's ETA deemed trust during
CCAA proceedings as held in Ottawa Senators?

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in bankruptcy?

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's trust account
create an express trust in favour of the Crown in respect of those funds?

3. Analysis

10 Thefirst issue concerns Crown prioritiesin the context of insolvency. Aswill be seen, the ETA providesfor adeemed trust
in favour of the Crown in respect of GST owed by adebtor "[d]espite ... any other enactment of Canada (except the Bankruptcy
and Insolvency Act)" (s. 222(3)), while the CCAA stated at the relevant time that "notwithstanding any provision in federal or
provincia legislation that has the effect of deeming property to be held in trust for Her Mgjesty, property of a debtor company
shall not be[so] regarded” (s. 18.3(1)). It isdifficult to imagine two statutory provisions more apparently in conflict. However,
asisoften the case, the apparent conflict can be resolved through interpretation.

11  Inorder to properly interpret the provisions, it is necessary to examine the history of the CCAA, its function amidst the
body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the jurisprudence. It will
be seen that Crown priorities in the insolvency context have been significantly pared down. The resolution of the second issue
is also rooted in the context of the CCAA, but its purpose and the manner in which it has been interpreted in the case law are
also key. After examining the first two issuesin this case, | will address Tysoe J.A.'s conclusion that an express trust in favour
of the Crown was created by the court's order of April 29, 2008.

3.1 Purpose and Scope of I nsolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,
Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings become available upon insolvency, which typically
allow a debtor to obtain a court order staying its creditors enforcement actions and attempt to obtain a binding compromise
with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor's assets may be liquidated
and debts paid from the proceeds according to statutory priority rules. The former is usually referred to as reorganization or
restructuring while the latter is termed liquidation.
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13  Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted multiple
insolvency statutes, the main one being the BIA. The BIA offers a self-contained legal regime providing for both reorganization
and liquidation. Although bankruptcy legislation has a long history, the BIA itself is a fairly recent statute — it was enacted
in 1992. It is characterized by a rules-based approach to proceedings. The BIA is available to insolvent debtors owing $1000
or more, regardless of whether they are natural or legal persons. It contains mechanisms for debtors to make proposalsto their
creditors for the adjustment of debts. If a proposal fails, the BIA contains a bridge to bankruptcy whereby the debtor's assets are
liquidated and the proceeds paid to creditors in accordance with the statutory scheme of distribution.

14  Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 million. Unlike
the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are three ways of
exiting CCAA proceedings. The best outcomeis achieved when the stay of proceedings provides the debtor with some breathing
space during which solvency is restored and the CCAA process terminates without reorganization being needed. The second
most desirable outcome occurs when the debtor's compromise or arrangement is accepted by its creditors and the reorganized
company emerges from the CCAA proceedings as a going concern. Lastly, if the compromise or arrangement fails, either the
company or its creditors usually seek to have the debtor's assets liquidated under the applicable provisions of the BIA or to
place the debtor into receivership. Asdiscussed in greater detail below, the key difference between the reorganization regimes
under the BIA and the CCAA isthat the | atter offers a more flexible mechanism with greater judicial discretion, making it more
responsive to complex reorganizations.

15 Asl will discussat greater length below, the purpose of the CCAA — Canada'sfirst reorganization statute — isto permit
the debtor to continue to carry on business and, where possible, avoid the social and economic costs of liquidating its assets.
Proposalsto creditors under the BI A serve the same remedial purpose, though thisis achieved through arules-based mechanism
that offerslessflexibility. Where reorganization isimpossible, the BIA may be employed to provide an orderly mechanism for
the distribution of a debtor's assets to satisfy creditor claims according to predetermined priority rules.

16 Priortotheenactment of the CCAAiN 1933 (S.C. 1932-33, c. 36), practice under existing commercial insolvency legislation
tended heavily towards the liquidation of a debtor company (J. Sarra, Creditor Rights and the Public Interest: Restructuring
Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by the Great Depression and the
absence of an effective mechanism for reaching a compromise between debtors and creditors to avoid liquidation required
a legidlative response. The CCAA was innovative as it allowed the insolvent debtor to attempt reorganization under judicial
supervision outside the existing insolvency legidlation which, once engaged, almost invariably resulted in liquidation (Reference
re Companies Creditors Arrangement Act (Canada), [1934] S.C.R. 659 (S.C.C.), at pp. 660-61; Sarra, Creditor Rights, at pp.
12-13).

17  Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for most of those
it affected — notably creditors and employees— and that aworkout which allowed the company to survive was optimal (Sarra,
Creditor Rights, at pp. 13-15).

18 Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It recognized that companies retain
more value as going concerns while underscoring that intangible losses, such as the evaporation of the companies' goodwill,
result from liquidation (S. E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement Act" (1947), 25 Can.
Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the survival of companies supplying goods or
services crucia to the health of the economy or saving large numbers of jobs (ibid., at p. 593). Insolvency could be so widely
felt as to impact stakeholders other than creditors and employees. Variants of these views resonate today, with reorganization
justified in terms of rehabilitating companies that are key elementsin acomplex web of interdependent economic rel ationships
in order to avoid the negative consequences of liquidation.

19 The CCAAfell into disuse during the next several decades, likely because amendments to the Act in 1953 restricted its
use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn of the early 1980s, insolvency lawyers
and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it in response to new economic

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1934028668&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

challenges. Participants in insolvency proceedings grew to recognize and appreciate the statute's distinguishing feature: a grant
of broad and flexible authority to the supervising court to make the orders necessary to facilitate the reorganization of the
debtor and achieve the CCAA's objectives. The manner in which courts have used CCAA jurisdiction in increasingly creative
and flexible waysis explored in greater detail below.

20 Effortsto evolveinsolvency law were not restricted to the courts during this period. In 1970, a government-commissioned
panel produced an extensive study recommending sweeping reform but Parliament failed to act (see Bankruptcy and Insolvency:
Report of the Sudy Committee on Bankruptcy and Insolvency Legislation (1970)). Another panel of experts produced more
limited recommendations in 1986 which eventually resulted in enactment of the Bankruptcy and Insolvency Act of 1992 (S.C.
1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankruptcy and Insolvency
(1986)). Broader provisions for reorganizing insolvent debtors were then included in Canada's bankruptcy statute. Although
the 1970 and 1986 reports made no specific recommendations with respect to the CCAA, the House of Commons committee
studying the BIA's predecessor bill, C-22, seemed to accept expert testimony that the BIA's new reorganization scheme would
shortly supplant the CCAA, which could then be repealed, with commercia insolvency and bankruptcy being governed by
a single statute (Minutes of Proceedings and Evidence of the Sanding Committee on Consumer and Corporate Affairs and
Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked
the renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicialy supervised
reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter rules-
based scheme contained in the BIA. The "flexibility of the CCAA [was seen as] a great benefit, allowing for creative and
effective decisions' (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and Administration of
the Bankruptcy and Insolvency Act and the Companies Creditors Arrangement Act (2002), at p. 41). Over the past three decades,
resurrection of the CCAA has thus been the mainspring of a process through which, one author concludes, “the legal setting for
Canadian insolvency restructuring has evolved from a rather blunt instrument to one of the most sophisticated systemsin the
developed world" (R. B. Jones, "The Evolution of Canadian Restructuring: Challenges for the Rule of Law", in J. P. Sarra, ed.,
Annual Review of Insolvency Law 2005 (2006), 481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities. The
most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are described
by Professor Wood in Bankruptcy and Insolvency Law:

They all provideacollective proceeding that supersedesthe usual civil processavailableto creditorsto enforcetheir claims.
The creditors remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if creditors were
permitted to exercise their remedies. In the absence of a collective process, each creditor isarmed with the knowledge that
if they do not strike hard and swift to seize the debtor's assets, they will be beat out by other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in asingle
forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing them to the
risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other creditors attempt
a compromise. With a view to achieving that purpose, both the CCAA and the BIA alow a court to order all actions against a
debtor to be stayed while acompromise is sought.

23 Another point of convergence of the CCAA and the BIA relates to priorities. Because the CCAA is silent about what
happens if reorganization fails, the BIA scheme of liquidation and distribution necessarily supplies the backdrop for what will
happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of legidative reform
of both statutes since the enactment of the BIA in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C.
1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c. 33, ss. 25 and 29; see
also Alternative granite & marbreinc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009] G.S.T.C. 154 (S.C.C.); Quebec (Deputy

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020254645&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

Minister of Revenue) c. Rainville (1979), [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Act Amendments: Report of the
Advisory Committee on Bankruptcy and Insolvency (1986)).

24 With parallel CCAA and BIA restructuring schemes now an accepted feature of the insolvency law landscape, the
contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the two statutory
schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish the Wage Earner
Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act and to
make consequential amendmentsto other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 ABQB 894, [2003] G.S.T.C.
193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25  Mindful of the historical background of the CCAA and BIA, | now turn to the first question at issue.
3.2 GST Deemed Trust Under the CCAA

26 TheCourt of Appeal proceeded on the basisthat the ETA precluded the court from staying the Crown's enforcement of the
GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing, it adopted the reasoning
in aline of cases culminating in Ottawa Senators, which held that an ETA deemed trust remains enforceable during CCAA
reorgani zation despite language in the CCAA that suggests otherwise.

27  The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators and argues that the later
in time provision of the ETA creating the GST deemed trust trumps the provision of the CCAA purporting to nullify most
statutory deemed trusts. The Court of Appeal in this case accepted this reasoning but not all provincial courtsfollow it (see, e.g.,
Komunik Corp., Re, 2009 QCCS 6332 (C.S. Que.), leave to appeal granted, 2010 QCCA 183 (C.A. Que.)). Century Services
relied, initswritten submissionsto this Court, on the argument that the court had authority under the CCAA to continue the stay
against the Crown's claim for unremitted GST. In oral argument, the question of whether Ottawa Senatorswas correctly decided
nonethel ess arose. After the hearing, the partieswere asked to make further written submissionson thispoint. Asappears evident
from the reasons of my colleague Abella J., this issue has become prominent before this Court. In those circumstances, this
Court needs to determine the correctness of the reasoning in Ottawa Senators.

28 The policy backdrop to this question involves the Crown's priority as a creditor in insolvency situations which, as |
mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insolvency. Thiswas
widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals, which recommended that
Crown claims receive no preferential treatment. A closely related matter was whether the CCAA was binding at all upon the
Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the Crown (see CCAA, s. 21, asam. by S.C. 1997,
c. 12, s. 126).

29  Claims of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide. For
example, in Germany and Australia, the state is given no priority at al, while the state enjoys wide priority in the United States
and France (see B. K. Morgan, "Should the Sovereign be Paid First? A Comparative International Analysis of the Priority for
Tax Claimsin Bankruptcy" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canadaadopted amiddle coursethrough legis ativereform
of Crown priority initiated in 1992. The Crown retained priority for source deductions of income tax, Employment Insurance
("EI'") and Canada Pension Plan ("CPP") premiums, but ranks as an ordinary unsecured creditor for most other claims.

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement. The two
most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L. Lamer, Priority
of Crown Claimsin Insolvency (loose-leaf), at § 2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The ETA states that every person who collects
an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed trust extends to
other property of the person collecting the tax equal in value to the amount deemed to be in trust if that amount has not been
remitted in accordance with the ETA. The deemed trust also extends to property held by a secured creditor that, but for the
security interest, would be property of the person collecting the tax (s. 222(3)).
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32  Parliament has created similar deemed trusts using almost identical language in respect of source deductions of income
tax, El premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), ss. 86(2) and
(2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, c.
C-8). | will refer to income tax, El and CPP deductions as "source deductions”.

33 InRoyal Bank v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), this Court addressed a priority dispute between
a deemed trust for source deductions under the ITA and security interests taken under both the Bank Act, S.C. 1991, c. 46,
and the Alberta Personal Property Security Act, SA. 1988, c. P-4.05 ("PPSA"). As then worded, an ITA deemed trust over
the debtor's property equivalent to the amount owing in respect of income tax became effective at the time of liquidation,
receivership, or assignment in bankruptcy. Sparrow Electric held that the I TA deemed trust could not prevail over the security
interests because, being fixed charges, the latter attached as soon as the debtor acquired rightsin the property such that the ITA
deemed trust had no property on which to attach when it subsequently arose. Later, in First Vancouver Finance v. Minister of
National Revenue, 2002 SCC 49, [2002] G.S.T.C. 23, [2002] 2 S.C.R. 720 (S.C.C.), this Court observed that Parliament had
legislated to strengthen the statutory deemed trust in the ITA by deeming it to operate from the moment the deductions were
not paid to the Crown as required by the ITA, and by granting the Crown priority over all security interests (paras. 27-29) (the
"Sparrow Electric amendment™).

34 The amended text of s. 227(4.1) of the ITA and concordant source deductions deemed trusts in the Canada Pension
Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other enactment of Canada,
except ss. 81.1 and 81.2 of the BIA. The ETA deemed trust at issue in this case is similarly worded, but it excepts the BIA in
its entirety. The provision reads as follows:

222. (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except the
Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed by
subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn in
the manner and at the time provided under this Part, property of the person and property held by any secured creditor of
the person that, but for a security interest, would be property of the person, equal in value to the amount so deemed to
be heldin trust, is deemed ....

35  The Crown submits that the Sparrow Electric anendment, added by Parliament to the ETA in 2000, was intended to
preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the status of an unsecured
creditor in respect of GST only under the BIA. Thisisbecause the ETA providesthat the GST deemed trust is effective "despite”
any other enactment except the BIA.

36 Thelanguage used in the ETA for the GST deemed trust creates an apparent conflict with the CCAA, which provides that
subject to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so regarded.

37 Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), Parliament appears to have, subject to specific
exceptions, nullified deemed trustsin favour of the Crown once reorgani zation proceedings are commenced under the Act. The
relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust
for Her Mgjesty unless it would be so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCAA (S.C. 2005, c. 47), where s. 18.3(1) was
renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in trust for
Her Majesty unlessit would be so regarded in the absence of that statutory provision.
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38 Ananaogous provision existsin the BIA, which, subject to the same specific exceptions, nullifies statutory deemed trusts
and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor's estate and available
to creditors (S.C. 1992, c. 27, s. 39; S.C. 1997, c. 12, s. 73; BIA, s. 67(2)). It is noteworthy that in both the CCAA and the BIA,
the exceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision of the CCAA reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of
the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment
Insurance Act....

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in reorganization and
in bankruptcy.

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other Crown claims are treated as unsecured.
These provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed trusts in source
deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution ....

Therefore, not only doesthe CCAA providethat Crown claimsdo not enjoy priority over the claimsof other creditors(s. 18.3(1)),
but the exceptionsto thisrule (i.e., that Crown priority is maintained for source deductions) are repeatedly stated in the statute.

40  The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which provides that
subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden by the one in the
ETA enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except the BIA. With respect
for my colleague Fish J., | do not think the apparent conflict can be resolved by denying it and creating a rule requiring both
a statutory provision enacting the deemed trust, and a second statutory provision confirming it. Such arule is unknown to the
law. Courts must recognize conflicts, apparent or real, and resolve them when possible.

41 A lineof jurisprudence across Canada has resolved the apparent conflict in favour of the ETA, thereby maintaining GST
deemed trusts under the CCAA. Ottawa Senator s, the leading case, decided the matter by invoking the doctrine of implied repeal
to hold that the later in time provision of the ETA should take precedence over the CCAA (see also Solid Resources Ltd., Re
(2002), 40 C.B.R. (4th) 219, [2003] G.S.T.C. 21 (Alta. Q.B.); Gauntlet

42  The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was persuaded
that by explicitly mentioning the BIA in ETA s. 222(3), but not the CCAA, Parliament made a deliberate choice. In the words
of MacPherson JA.:

TheBIA and the CCAA areclosely related federal statutes. | cannot conceive that Parliament would specifically identify the
BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my view, the omission
of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]

43  Second, the Ontario Court of Appeal compared the conflict between the ETA and the CCAA to that before this Court in
Doréc. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.), and found them to be"identical" (para. 46). It therefore considered
Doré binding (para. 49). In Doré, alimitations provision in the more general and recently enacted Civil Code of Québec, S.Q.
1991, c. 64 ("C.C.Q."), was held to have repealed a more specific provision of the earlier Quebec Citiesand Towns Act, R.S.Q.,
c¢. C-19, withwhichit conflicted. By analogy, the Ontario Court of Appeal held that the later in time and more genera provision,
s. 222(3) of the ETA, impliedly repealed the more specific and earlier in time provision, s. 18.3(1) of the CCAA (paras. 47-49).
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44 Viewingthisissueinitsentire context, several considerations|ead meto conclude that neither the reasoning nor the result
in Ottawa Senators can stand. While aconflict may exist at thelevel of the statutes wording, apurposive and contextual analysis
to determine Parliament'strueintent yiel dsthe conclusion that Parliament could not haveintended to restorethe Crown's deemed
trust priority in GST claims under the CCAA when it amended the ETA in 2000 with the Sparrow Electric amendment.

45 | begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown claimsin
insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) providesthat the Crown's deemed trusts have
no effect under the CCAA. Where Parliament has sought to protect certain Crown claims through statutory deemed trusts and
intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately. For example, s. 18.3(2)
of the CCAA and s. 67(3) of the BIA expresdly provide that deemed trusts for source deductions remain effective in insolvency.
Parliament has, therefore, clearly carved out exceptions from the general rule that deemed trusts are ineffective in insolvency.
The CCAA and BIA arein harmony, preserving deemed trusts and asserting Crown priority only in respect of source deductions.
Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a preferred treatment under the CCAA or
the BIA. Unlike source deductions, which are clearly and expressly dealt with under both these insolvency statutes, no such
clear and express language exists in those Acts carving out an exception for GST claims.

46 Theinterna logic of the CCAA aso militates against upholding the ETA deemed trust for GST. The CCAA imposes limits
on asuspension by the court of the Crown'srightsin respect of source deductions but does not mention the ETA (s. 11.4). Since
source deductions deemed trusts are granted explicit protection under the CCAA, it would be inconsistent to afford a better
protection to the ETA deemed trust absent explicit language in the CCAA. Thus, the logic of the CCAA appears to subject the
ETA deemed trust to the waiver by Parliament of its priority (s. 18.4).

47  Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged by the
Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in bankruptcy.
As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as this one where the
debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors claims
were better protected by liquidation under the BIA, creditors' incentives would lie overwhelmingly with avoiding proceedings
under the CCAA and not risking afailed reorganization. Giving akey player in any insolvency such skewed incentives against
reorganizing under the CCAA can only undermine that statute's remedial objectives and risk inviting the very social ills that
it was enacted to avert.

48 Arguably, the effect of Ottawa Senatorsismitigated if restructuring is attempted under the Bl A instead of the CCAA, but it
isnot cured. If Ottawa Senatorswereto befollowed, Crown priority over GST would differ depending on whether restructuring
took place under the CCAA or the BIA. The anomaly of thisresult is made manifest by the fact that it would deprive companies
of the option to restructure under the more flexible and responsive CCAA regime, which has been the statute of choice for
complex reorganizations.

49 Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is scant, if
it exists at all. Section 222(3) of the ETA was enacted as part of a wide-ranging budget implementation bill in 2000. The
summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over GST claims under
the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for deemed trusts states only
that amendments to existing provisions are aimed at "ensuring that employment insurance premiums and Canada Pension Plan
contributionsthat are required to be remitted by an employer arefully recoverable by the Crown in the case of the bankruptcy of
the employer" (Summary to S.C. 2000, c. 30, at p. 48). The wording of GST deemed trusts resembles that of statutory deemed
trusts for source deductions and incorporates the same overriding language and reference to the BIA. However, as noted above,
Parliament's express intent is that only source deductions deemed trusts remain operative. An exception for the BIA in the
statutory language establishing the source deductions deemed trusts accomplishes very little, because the explicit language
of the BIA itself (and the CCAA) carves out these source deductions deemed trusts and maintains their effect. It is however
noteworthy that no equivalent language maintaining GST deemed trusts exists under either the BIA or the CCAA.
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50 It seemsmore likely that by adopting the same language for creating GST deemed trustsin the ETA asit did for deemed
trusts for source deductions, and by overlooking the inclusion of an exception for the CCAA aongside the BIA in s. 222(3)
of the ETA, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna in the ETA,
the GST deemed trust could be seen as remaining effective in the CCAA, while ceasing to have any effect under the BIA, thus
creating an apparent conflict with the wording of the CCAA. However, it should be seen for what it is: afacial conflict only,
capable of resolution by looking at the broader approach taken to Crown priorities and by giving precedence to the statutory
language of s. 18.3 of the CCAA in amanner that does not produce an anomal ous outcome.

51 Section 222(3) of the ETA evincesno explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates an apparent
conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ETA s. 222(3) was therefore far
from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so explicitly as it did for
source deductions. Instead, one is left to infer from the language of ETA s. 222(3) that the GST deemed trust was intended to
be effective under the CCAA.

52 | am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in the circumstances
of this case. The main issue in Doré concerned the impact of the adoption of the C.C.Q. on the administrative law rules with
respect to municipalities. While Gonthier J. concluded in that case that the limitation provision in art. 2930 C.C.Q. had repealed
by implication a limitation provision in the Cities and Towns Act, he did so on the basis of more than a textual anaysis. The
conclusionin Doréwasreached after thorough contextual analysis of both pieces of legidation, including an extensivereview of
therelevant legiglative history (paras. 31-41). Consequently, the circumstances before this Court in Doréarefar from "identical"
to those in the present case, in terms of text, context and legidative history. Accordingly, Doré cannot be said to require the
automatic application of the rule of repeal by implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not displaced the
rule set out in the CCAA. Indeed, asindicated above, the recent amendmentsto the CCAA in 2005 resulted in the rule previously
found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing the GST deemed
trust to remain effective under the CCAA depends on ETA s. 222(3) having impliedly repealed CCAA s. 18.3(1) because it is
later in time, we have come full circle. Parliament has renumbered and reformulated the provision of the CCAA stating that,
subject to exceptions for source deductions, deemed trusts do not survive the CCAA proceedings and thus the CCAA is how the
later in time statute. This confirms that Parliament's intent with respect to GST deemed trustsis to be found in the CCAA.

54 | donot agreewith my colleague AbellaJ. that s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, can be used to interpret
the 2005 amendments as having no effect. The new statute can hardly be said to be a mere re-enactment of the former statute.
Indeed, the CCAA underwent a substantial review in 2005. Notably, acting consistently with its goal of treating both the BIA
and the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments to both statutes with respect
to corporate proposals. In addition, new provisionswere introduced regarding the treatment of contracts, collective agreements,
interim financing and governance agreements. The appointment and role of the Monitor was also clarified. Noteworthy are the
limits imposed by CCAA s. 11.09 on the court's discretion to make an order staying the Crown's source deductions deemed
trusts, which were formerly found in s. 11.4. No mention whatsoever is made of GST deemed trusts (see Summary to S.C.
2005, c. 47). Thereview went as far aslooking at the very expression used to describe the statutory override of deemed trusts.
The comments cited by my colleague only emphasize the clear intent of Parliament to maintain its policy that only source
deductions deemed trusts survive in CCAA proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legislative intent and supports the
conclusion that ETA s. 222(3) was not intended to narrow the scope of the CCAA's override provision. Viewed in its entire
context, the conflict between the ETA and the CCAA is more apparent than real. | would therefore not follow the reasoning in
Ottawa Senators and affirm that CCAA s. 18.3 remained effective.

56 My conclusionisreinforced by the purpose of the CCAA aspart of Canadian remedial insolvency legislation. Asthisaspect
isparticularly relevant to the second issue, | will now discuss how courts have interpreted the scope of their discretionary powers
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in supervising a CCAA reorganization and how Parliament has largely endorsed this interpretation. Indeed, the interpretation
courts have given to the CCAA helps in understanding how the CCAA grew to occupy such a prominent role in Canadian
insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57 Courtsfrequently observethat "[t|he CCAAisskeletal in nature” and does not " contain a comprehensive code that lays out
all that is permitted or barred” (ATB Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp., 2008 ONCA 587, 92
O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair J.A.). Accordingly, "[t]he history of CCAA law has been an evolution of judicial
interpretation” (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercia List])), at para. 10, per Farley J.).

58  CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion
in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation" has been the
primary method by which the CCAA has been adapted and has evolved to meet contemporary business and social needs (see
Jones, at p. 484).

59  Judicia discretion must of course be exercised in furtherance of the CCAA's purposes. The remedial purpose | referred
to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early example:

The legidlation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty JA.,
dissenting)

60 Judicial decision making under the CCAA takes many forms. A court must first of al provide the conditions under
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow the
debtor's businessto continue, preserving the status quo while the debtor plans the compromise or arrangement to be presented to
creditors, and supervising the process and advancing it to the point where it can be determined whether it will succeed (see, e.g.,
Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.), a pp. 88-89; Pacific National
Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para. 27). In doing so, the court must often
be cognizant of the various interests at stake in the reorganization, which can extend beyond those of the debtor and creditors
to include employees, directors, shareholders, and even other parties doing business with the insolvent company (see, eg.,
Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was);
Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J. [Commercia List]), a para. 3; Air Canada, Re [2003 CarswellOnt
4967 (Ont. S.C.J. [Commercial List])], 2003 CanL |l 49366, at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92
and 217-26). In addition, courts must recognize that on occasion the broader public interest will be engaged by aspects of the
reorgani zation and may be afactor against which the decision of whether to allow aparticular action will be weighed (see, e.g.,
Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2,
per Blair J. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCAA courts have been
called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor to
allow breathing room for reorganization. They have been asked to sanction measures for which there is no explicit authority in
the CCAA. Without exhaustively cataloguing the various measures taken under the authority of the CCAA, it is useful to refer
briefly to afew examplesto illustrate the flexibility the statute affords supervising courts.

62  Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize post-filing
security for debtor in possession financing or super-priority charges on the debtor's assets when necessary for the continuation
of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Gen. Div.
[Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96 (B.C. C.A).), aff'g (1999),
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12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act
(2007), at pp. 93-115). The CCAA has al so been used to release claims against third parties as part of approving acomprehensive
plan of arrangement and compromise, even over the objections of somedissenting creditors(see Metcalfe& Mansfield). Aswell,
the appointment of a Monitor to oversee the reorganization was originally a measure taken pursuant to the CCAA's supervisory
authority; Parliament responded, making the mechanism mandatory by legislative amendment.

63 Judicia innovation during CCAA proceedings has not been without controversy. At least two questions it raises are
directly relevant to the case at bar: (1) what are the sources of a court's authority during CCAA proceedings? (2) what are the
limits of this authority?

64  Thefirst question concerns the boundary between a court's statutory authority under the CCAA and a court's residual
authority under itsinherent and equitable jurisdiction when supervising areorganization. I n authorizing measures during CCAA
proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to advance the purposes of the Act or
their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against purporting to rely on
inherent jurisdiction, holding that the better view is that courts are in most cases simply construing the authority supplied by
the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at paras. 45-47, per
Newbury JA.; Selco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.), paras. 31-33, per Blair JA.).

65 | agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a hierarchical
one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to inherent or equitable
jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to
get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency
Matters', in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when
given an appropriately purposive and liberal interpretation, the CCAA will be sufficient in most instances to ground measures
necessary to achieve its objectives (p. 94).

66 Having examined the pertinent parts of the CCAA and the recent history of the legislation, | accept that in most instances
the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpretation. Particularly
noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of supporting.

67 Theinitial grant of authority under the CCAA empowered a court "where an application is made under this Act in respect
of acompany ... on the application of any person interested in the matter ..., subject to this Act, [to] make an order under this
section” (CCAA, s. 11(1)). The plain language of the statute was very broad.

68 Inthisregard, though not strictly applicable to the case at bar, | note that Parliament has in recent amendments changed
the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA. Thusin s. 11 of
the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any order that it considers
appropriate in the circumstances” (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of CCAA
authority developed by the jurisprudence.

69 The CCAA aso explicitly provides for certain orders. Both an order made on an initial application and an order on
subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on the
applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been acting in good
faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).

70 The general language of the CCAA should not be read as being restricted by the availability of more specific orders.
However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a court should
always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by inquiring whether the
order sought advances the policy objectives underlying the CCAA. The question is whether the order will usefully further
efforts to achieve the remedial purpose of the CCAA — avoiding the social and economic losses resulting from liquidation of
an insolvent company. | would add that appropriateness extends not only to the purpose of the order, but also to the means
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it employs. Courts should be mindful that chances for successful reorganizations are enhanced where participants achieve
common ground and all stakeholders are treated as advantageously and fairly as the circumstances permit.

71 It iswell-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings against
the debtor lifted if the reorganization is "doomed to failure” (see Chef Ready, at p. 88; Philip's Manufacturing Ltd., Re (1992),
9 C.B.R. (3d) 25 (B.C. C.A)), at paras. 6-7). However, when an order is sought that does redlistically advance the CCAA's
purposes, the ability to make it is within the discretion of a CCAA court.

72 The preceding discussion assists in determining whether the court had authority under the CCAA to continue the stay of
proceedings against the Crown once it was apparent that reorgani zation would fail and bankruptcy was the inevitable next step.

73 In the Court of Appeal, Tysoe JA. held that no authority existed under the CCAA to continue staying the Crown's
enforcement of the GST deemed trust once efforts at reorgani zation had cometo an end. The appellant submitsthat in so holding,
Tysoe J.A. failed to consider the underlying purpose of the CCAA and give the statute an appropriately purposive and liberal
interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the mandatory
language of the ETA gave the court no option but to permit enforcement of the GST deemed trust when lifting the CCAA stay
to permit the debtor to make an assignment under the BIA. Whether the ETA has a mandatory effect in the context of a CCAA
proceeding has already been discussed. | will now address the question of whether the order was authorized by the CCAA.

74  Itisbeyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced under the Act
that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay of proceedings
temporarily to allow the debtor to make an assignment in bankruptcy.

75  The question remains whether the order advanced the underlying purpose of the CCAA. The Court of Appeal held that it
did not because the reorganization efforts had come to an end and the CCAA was accordingly spent. | disagree.

76  Thereisno doubt that had reorganization been commenced under the BIA instead of the CCAA, the Crown's deemed trust
priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of distributionin
bankruptcy under the BIA, the deemed trust for GST ceases to have effect. Thus, after reorganization under the CCAA failed,
creditors would have had a strong incentive to seek immediate bankruptcy and distribution of the debtor's assets under the
BIA. In order to conclude that the discretion does not extend to partialy lifting the stay in order to allow for an assignment
in bankruptcy, one would have to assume a gap between the CCAA and the BIA proceedings. Brenner C.J.S.C.'s order staying
Crown enforcement of the GST claim ensured that creditors would not be disadvantaged by the attempted reorganization under
the CCAA. The effect of his order was to blunt any impulse of creditors to interfere in an orderly liquidation. His order was
thusin furtherance of the CCAA's objectives to the extent that it allowed a bridge between the CCAA and BIA proceedings. This
interpretation of the tribunal's discretionary power is buttressed by s. 20 of the CCAA. That section provides that the CCAA
"may be applied together with the provisions of any Act of Parliament... that authorizes or makes provision for the sanction of
compromises or arrangements between acompany and its shareholders or any class of them", such asthe BIA. Section 20 clearly
indicates the intention of Parliament for the CCAA to operate in tandem with other insolvency legislation, such asthe BIA.

77  The CCAA creates conditions for preserving the status quo while attempts are made to find common ground amongst
stakeholdersfor areorganization that isfair to all. Because the alternative to reorganization is often bankruptcy, participantswill
measure the impact of areorganization against the position they would enjoy in liquidation. In the case at bar, the order fostered
a harmonious transition between reorganization and liquidation while meeting the objective of a single collective proceeding
that is common to both statutes.

78  Tysoe JA. therefore erred in my view by treating the CCAA and the BIA as distinct regimes subject to atemporal gap
between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to maintain two
statutory schemes for reorganization, the BIA and the CCAA, reflects the reality that reorganizations of differing complexity
require different legal mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a bankrupt
debtor's estate. The transition from the CCAA to the BIA may require the partial lifting of astay of proceedings under the CCAA
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to allow commencement of the BIA proceedings. However, as Laskin J.A. for the Ontario Court of Appeal noted in a similar
competition between secured creditors and the Ontario Superintendent of Financial Services seeking to enforce a deemed trust,
"[t]he two statutes are related" and no "gap" exists between the two statutes which would allow the enforcement of property
interests at the conclusion of CCAA proceedings that would be lost in bankruptcy Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108
(Ont. C.A)), at paras. 62-63).

79  The Crown's priority in claims pursuant to source deductions deemed trusts does not undermine this conclusion. Source
deductions deemed trusts survive under both the CCAA and the BIA. Accordingly, creditors incentives to prefer one Act over
another will not be affected. While a court has a broad discretion to stay source deductions deemed trustsin the CCAA context,
thisdiscretion is neverthel ess subject to specific limitations applicable only to source deductions deemed trusts (CCAA, s. 11.4).
Thus, if CCAA reorganization fails (e.g., either the creditors or the court refuse a proposed reorganization), the Crown can
immediately assert its claim in unremitted source deductions. But this should not be understood to affect a seamless transition
into bankruptcy or create any "gap" between the CCAA and the BIA for the simple reason that, regardless of what statute the
reorganization had been commenced under, creditors' claims in both instances would have been subject to the priority of the
Crown's source deductions deemed trust.

80  Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BIA must control the
distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is mandatory under
the BIA where a proposal is rejected by creditors. The CCAA is silent on the transition into liquidation but the breadth of the
court's discretion under the Act is sufficient to construct a bridge to liquidation under the BIA. The court must do so in a manner
that does not subvert the scheme of distribution under the BIA. Transition to liquidation requires partidly lifting the CCAA stay
to commence proceedings under the BIA. This necessary partial lifting of the stay should not trigger a race to the courthouse
in an effort to obtain priority unavailable under the BIA.

81 | therefore concludethat Brenner C.J.S.C. had the authority under the CCAA to lift the stay to alow entry into liquidation.
3.4 Express Trust

82  Thelast issuein this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he ordered
on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets equal to the amount of unremitted GST be held back
in the Monitor's trust account until the results of the reorganization were known. Tysoe JA. in the Court of Appeal concluded
as an aternative ground for allowing the Crown's appeal that it was the beneficiary of an expresstrust. | disagree.

83  Creation of an express trust requires the presence of three certainties: intention, subject matter, and object. Express or
"true trusts' arise from the acts and intentions of the settlor and are distinguishable from other trusts arising by operation of
law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed. 2005), at pp. 28-29
especidly fn. 42).

84 Here, thereisno certainty to the object (i.e. the beneficiary) inferrable from the court's order of April 29, 2008, sufficient
to support an express trust.

85 Atthetime of the order, there was a dispute between Century Services and the Crown over part of the proceeds from the
sale of the debtor's assets. The court's solution was to accept LeRoy Trucking's proposal to segregate those monies until that
dispute could be resolved. Thus there was no certainty that the Crown would actually be the beneficiary, or object, of the trust.

86 Thefact that thelocation chosen to segregate those monies was the Monitor's trust account has no independent effect such
that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCAA s. 18.3(1) established
above, no such priority dispute would even arise because the Crown's deemed trust priority over GST claims would be lost
under the CCAA and the Crown would rank as an unsecured creditor for this amount. However, Brenner C.J.S.C. may well
have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's GST claim would remain effectiveif
reorgani zation was successful, which would not be the case if transition to the liquidation process of the BIA was allowed. An
amount equivalent to that claim would accordingly be set aside pending the outcome of reorganization.
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87 Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of any certainty to
permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner C.J.S.C.
on April 29, 2008, when he said: "Given the fact that [CCAA proceedings] are known to fail and filings in bankruptcy result, it
seemsto methat maintaining the status quo in the case at bar supportsthe proposal to havethe monitor hold these fundsin trust.”
Exactly who might take the money in the final result was therefore evidently in doubt. Brenner C.J.S.C.'s subsequent order
of September 3, 2008, denying the Crown's application to enforce the trust once it was clear that bankruptcy was inevitable,
confirms the absence of aclear beneficiary required to ground an express trust.

4. Conclusion

88 | conclude that Brenner C.J.S.C. had the discretion under the CCAA to continue the stay of the Crown's claim for
enforcement of the GST deemed trust while otherwiselifting it to permit LeRoy Trucking to make an assignment in bankruptcy.
My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under that Act were pending
confirmsthat the discretionary jurisdiction under s. 11 utilized by the court was not limited by the Crown'sasserted GST priority,
because there is no such priority under the CCAA.

89  For thesereasons, | would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in respect of
GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in favour of the Crown.
Nor isthis amount subject to an express trust. Costs are awarded for this appeal and the appeal in the court below.

Fish J. (concurring):
I
90 | amin general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she suggests.

91 Moreparticularly, | sharemy colleague'sinterpretation of the scope of the judge's discretion under s. 11 of the Companies
Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA™"). And | share my colleague's conclusion that Brenner C.J.S.C. did
not create an expresstrust in favour of the Crown when he segregated GST fundsinto the Monitor's trust account (2008 BCSC
1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chamberg])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCAA and the Excise
Tax Act, R.S.C. 1985, c. E-15 ("ETA").

93  Inupholding deemed trusts created by the ETA notwithstanding insolvency proceedings, Ottawa Senators Hockey Club
Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny have been unduly protective of Crown
interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my respectful view, a clearly
marked departure from that jurisprudential approach iswarranted in this case.

94  Justice Deschamps develops important historical and policy reasons in support of this position and | have nothing to
add in that regard. | do wish, however, to explain why a comparative analysis of related statutory provisions adds support to
our shared conclusion.

95  Parliament hasin recent years given detailed consideration to the Canadian insolvency scheme. It has declined to amend
the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament's preservation of the relevant
provisions as a deliberate exercise of the legidlative discretion that is Parliament's alone. With respect, | reject any suggestion
that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and s. 222 of the ETA
as adrafting anomaly or statutory lacuna properly subject to judicial correction or repair.
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96

In the context of the Canadian insolvency regime, a deemed trust will be found to exist only where two complementary

elements co-exist: first, astatutory provision creating the trust; and second, a CCAA or Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 ("BIA") provision confirming — or explicitly preserving — its effective operation.

97

Thisinterpretation isreflected in three federal statutes. Each contains a deemed trust provision framed in terms strikingly

similar to the wording of s. 222 of the ETA.

98

99

Thefirst isthe Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is deemed,
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to hold
the amount separate and apart from the property of the person and from property held by any secured creditor (as defined
in subsection 224(1.3)) of that person that but for the security interest would be property of the person, in trust for Her
Majesty and for payment to Her Majesty in the manner and at the time provided under this Act. [Here and below, the
emphasisis of course my own.]

In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or provincial

legidation to the contrary:

100

101

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act (except
sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a province or any other law, where
at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty is not paid to Her
Majesty in the manner and at the time provided under this Act, property of the person ... equal in value to the amount so
deemed to be held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from the property
of the person, in trust for Her Majesty whether or not the property is subject to such a security interest, ...

... and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests.
The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCAA:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in
trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of
the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment
Insurance Act....

The operation of the ITA deemed trust is aso confirmed in s. 67 of the BIA:

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held in trust for Her
Majesty for the purpose of paragraph (1)(a) unlessit would be so regarded in the absence of that statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1) of
the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employment
Insurance Act....
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102  Thus, Parliament has first created and then confirmed the continued operation of the Crown's ITA deemed trust under
both the CCAA and the BIA regimes.

103  The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, c. C-8 ("CPP").
At s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary provisions
in any other Canadian statute. Finally, and in ailmost identical terms, the Employment Insurance Act, S.C. 1996, c. 23 ("EIA"),
creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104  Aswe have seen, the survival of the deemed trusts created under these provisions of the ITA, the CPP and the EIA is
confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three cases, Parliament's intent to enforce the Crown's deemed
trust through insolvency proceedingsis expressed in clear and unmistakable terms.

105 The sameis not true with regard to the deemed trust created under the ETA. Although Parliament creates a deemed
trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust notwithstanding any
contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for its continued operation — in
either the BIA or the CCAA. The second of the two mandatory elements | have mentioned is thus absent reflecting Parliament's
intention to allow the deemed trust to lapse with the commencement of insolvency proceedings.

106  Thelanguage of the relevant ETA provisionsisidentical in substance to that of the ITA, CPP, and EIA provisions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount
as or on account of tax under Division Il is deemed, for al purposes and despite any security interest in the amount, to
hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until
the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of Canada
(except the Bankruptcy and Insolvency Act), any enactment of aprovince or any other law, if at any time an amount deemed
by subsection (1) to be held by a person in trust for Her Mgjesty is not remitted to the Receiver General or withdrawn
in the manner and at the time provided under this Part, property of the person and property held by any secured creditor
of the person that, but for a security interest, would be property of the person, equal in value to the amount so deemed
to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Mg esty, separate and apart from
the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to al security interests.
107  Yet no provision of the CCAA provides for the continuation of this deemed trust after the CCAA is brought into play.

108 In short, Parliament has imposed two explicit conditions, or "building blocks", for survival under the CCAA of deemed
trusts created by the ITA, CPP, and EIA. Had Parliament intended to likewise preserve under the CCAA deemed trusts created
by the ETA, it would haveincluded in the CCAA the sort of confirmatory provision that explicitly preserves other deemed trusts.

109  With respect, unlike Tysoe JA., | do not find it "inconceivable that Parliament would specifically identify the BIA as
an exception when enacting the current version of s. 222(3) of the ETA without considering the CCAA as a possible second
exception” (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.), a para. 37). All of the deemed trust
provisions excerpted above make explicit reference to the BIA. Section 222 of the ETA does not break the pattern. Given the
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near-identical wording of the four deemed trust provisions, it would have been surprising indeed had Parliament not addressed
theBlA at al inthe ETA.

110 Parliament's evident intent wasto render GST deemed trustsinoperative upon the institution of insolvency proceedings.
Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather than to include it, as do the ITA, the CPP,
and the EIA.

111 Conversely, | note that none of these statutes mentions the CCAA expressly. Their specific reference to the BIA has no
bearing on their interaction with the CCAA. Again, it is the confirmatory provisions in the insolvency statutes that determine
whether a given deemed trust will subsist during insolvency proceedings.

112  Finally, | believe that chambers judges should not segregate GST moniesinto the Monitor's trust account during CCAA
proceedings, aswas donein this case. The result of Justice Deschamps's reasoning isthat GST claims become unsecured under
the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities during insolvency; this is one such
instance.

113  For these reasons, like Justice Deschamps, | would allow the appeal with costs in this Court and in the courts below
and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the Receiver General of
Canada be subject to no deemed trust or priority in favour of the Crown.

Abella J. (dissenting):

114  Thecentra issuein this appeal iswhether s. 222 of the Excise Tax Act, R.S.C. 1985, c. E-15 ("EIA"), and specifically
s. 222(3), gives priority during Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), proceedings to the
Crown's deemed trust in unremitted GST. | agree with Tysoe J.A. that it does. It follows, in my respectful view, that a court's
discretion under s. 11 of the CCAA is circumscribed accordingly.

115  Section 111 of the CCAA stated:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is
made under this Act in respect of a company, the court, on the application of any person interested in the matter, may,
subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section 222(3), the
provision of the ETA at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if a any time an
amount deemed by subsection (1) to be held by apersonin trust for Her Majesty is not remitted to the Receiver General or
withdrawn in the manner and at the time provided under this Part, property of the person and property held by any secured
creditor of the person that, but for a security interest, would be property of the person, equal in value to the amount so
deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Mgjesty, separate and apart from
the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not
the property hasin fact been kept separate and apart from the estate or property of the person and whether or not the
property is subject to a security interest
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and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in the
proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

116 Century Servicesargued that the CCAA'sgeneral overrideprovision, s. 18.3(1), prevailed, and that the deeming provisions
ins. 222 of the ETA were, accordingly, inapplicable during CCAA proceedings. Section 18.3(1) states:

18.3 (1) ... [N]Jotwithstanding any provision in federal or provincial legislation that has the effect of deeming property to
be held in trust for Her Majesty, property of adebtor company shall not be regarded as held in trust for Her Majesty unless
it would be so regarded in the absence of that statutory provision.

117  AsMacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005]
G.ST.C.1(Ont. C.A.), s. 222(3) of the ETAisin "clear conflict" with s. 18.3(1) of the CCAA (para. 31). Resolving the conflict
between thetwo provisionsis, essentially, what seemsto meto bearelatively uncomplicated exercisein statutory interpretation:
does the language reflect a clear legidative intention? In my view it does. The deemed trust provision, s. 222(3) of the ETA,
has unambiguous language stating that it operates notwithstanding any law except the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 ("BIA").

118 By expressly excluding only one statute from its legidlative grasp, and by unequivocally stating that it applies despite
any other law anywhere in Canada except the BIA, s. 222(3) has defined its boundaries in the clearest possible terms. | am in
complete agreement with the following comments of MacPherson J.A. in Ottawa Senators:

The legidative intent of s. 222(3) of the ETA is clear. If there is a conflict with "any other enactment of Canada (except
the Bankruptcy and Insolvency Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that s. 222(3)
should trump all other federa laws and, importantly, it addressed the topic of exceptions to its trumping decision and
identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the CCAA are closely related federal
statutes. | cannot conceive that Parliament would specifically identify the BIA as an exception, but accidentally fail to
consider the CCAA as a possible second exception. In my view, the omission of the CCAA from s. 222(3) of the ETA was
amost certainly a considered omission. [para. 43]

119  MacPherson JA.'s view that the failure to exempt the CCAA from the operation of the ETA is areflection of a clear
legidative intention, is borne out by how the CCAA was subsequently changed after s. 18.3(1) was enacted in 1997. In 2000,
when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section 18.3(1) was not amended.

120 Thefailure to amend s. 18.3(1) is notable because its effect was to protect the legislative status quo, notwithstanding
repeated requestsfrom various constituenciesthat s. 18.3(1) beamended to makethe prioritiesin the CCAA consi stent with those
in the BIA. In 2002, for example, when Industry Canada conducted areview of the BIA and the CCAA, the Insolvency Institute
of Canada and the Canadian Association of Insolvency and Restructuring Professionals recommended that the priority regime
under the BIA be extended to the CCAA (Joint Task Force on Business Insolvency Law Reform, Report (March 15, 2002), Sch.
B, proposal 71, at pp. 37-38). The same recommendations were made by the Standing Senate Committee on Banking, Trade and
Commercein its 2003 report, Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and
the Companies Creditors Arrangement Act; by the Legisative Review Task Force (Commercial) of the Insolvency Institute
of Canada and the Canadian Association of Insolvency and Restructuring Professionalsin its 2005 Report on the Commercial
Provisions of Bill C-55; and in 2007 by the Insolvency Institute of Canada in a submission to the Standing Senate Committee
on Banking, Trade and Commerce commenting on reforms then under consideration.

121 Y et the BIA remains the only exempted statute under s. 222(3) of the ETA. Even after the 2005 decision in Ottawa
Senators which confirmed that the ETA took precedence over the CCAA, there was no responsive legisative revision. | see
this lack of response as relevant in this case, asit wasin R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1 S.C.R. 305 (S.C.C.),
where this Court stated:
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While it cannot be said that legidative silence is necessarily determinative of legislative intention, in this case the silence
is Parliament's answer to the consistent urging of Telus and other affected businesses and organizations that there be
express language in the legislation to ensure that businesses can be reimbursed for the reasonabl e costs of complying with
evidence-gathering orders. | see the legidative history as reflecting Parliament's intention that compensation not be paid
for compliance with production orders. [para. 42]

122 All thisleads to a clear inference of a deliberate legidlative choice to protect the deemed trust in s. 222(3) from the
reach of s. 18.3(1) of the CCAA.

123 Nor do | see any "policy" justification for interfering, through interpretation, with this clarity of legislative intention.
| can do no better by way of explaining why | think the policy argument cannot succeed in this case, than to repeat the words
of Tysoe JA. who said:

| do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure their
affairs so that their business can continue with as little disruption to employees and other stakeholders as possible. It is
appropriate for the courts to take such policy considerations into account, but only if it is in connection with a matter
that has not been considered by Parliament. Here, Parliament must be taken to have weighed policy considerations when
it enacted the amendments to the CCAA and ETA described above. As Mr. Justice MacPherson observed at para. 43 of
Ottawa Senators, it is inconceivable that Parliament would specifically identify the BIA as an exception when enacting
the current version of s. 222(3) of the ETA without considering the CCAA as a possible second exception. | also make
the observation that the 1992 set of amendments to the BIA enabled proposals to be binding on secured creditors and,
while there is more flexibility under the CCAA, it is possible for an insolvent company to attempt to restructure under the
auspices of the BIA. [para. 37]

124  Despite my view that the clarity of the language in s. 222(3) is dispositive, it isaso my view that even the application
of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the following as being
particularly relevant: the Crown relied on the principle that the statute which is "later in time" prevails; and Century Services
based its argument on the principle that the general provision gives way to the specific (generalia specialibus non derogani).

125 The"later intime" principle gives priority to a more recent statute, based on the theory that the legislature is presumed
to be aware of the content of existing legidation. If a new enactment is inconsistent with a prior one, therefore, the legislature
is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, Sullivan on the Construction of Satutes
(5th ed. 2008), at pp. 346-47; Pierre-André C6té, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 358).

126  The exception to this presumptive displacement of pre-existing inconsistent legislation, isthe generalia specialibus non
derogant principlethat "[a] more recent, general provision will not be construed as affecting an earlier, specia provision” (Cété,
at p. 359). Like aRussian Doll, thereis also an exception within this exception, namely, that an earlier, specific provision may
in fact be "overruled" by a subsequent general statute if the legislature indicates, through its language, an intention that the
general provision prevails (Doré c. Verdun (Municipalité), [1997] 2 S.C.R. 862 (S.C.C.)).

127 Theprimary purpose of theseinterpretive principlesisto assist in the performance of the task of determining theintention
of the legislature. This was confirmed by MacPherson JA. in Ottawa Senators, at para. 42:

[T]he overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to the
intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons or aids
relating to statutory interpretation, including the maxim that the specific prevails over the general (generalia specialibus
non derogant). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226, ... at p. 239 ....

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question, but the
maxim isnot arule of law but arule of construction and bows to the intention of the legislature, if such intention can
reasonably be gathered from all of the relevant legislation.
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(See also Coté, at p. 358, and Pierre-Andre C6té, with the collaboration of S. Beaulac and M. Devinat, Interprétation des lois
(4th ed. 2009), at para. 1335.)

128 | accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the ETA
was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222(3) is, on its face, the later provision. This
chronological victory can be displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3) of
the ETA, isagenera one, in which casethe earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non derogant).
But, as previously explained, the prior specific provision does not take precedence if the subsequent general provision appears
to "overrule" it. This, it seems to me, is precisaly what s. 222(3) achieves through the use of language stating that it prevails
despite any law of Canada, of a province, or "any other law" other than the BIA. Section 18.3(1) of the CCAA, is thereby
rendered inoperative for purposes of s. 222(3).

129 Itistrue that when the CCAA was amended in 2005, 2 s, 18.3(1) wasre-enacted as s. 37(1) (S.C. 2005, c. 47, s. 131).
Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, her observation is refuted
by the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect of re-
enacting, without significant substantive changes, a repealed provision (see Canada (Attorney General) v. Canada (Public
Service Staff Relations Board), [1977] 2 F.C. 663 (Fed. C.A.), dealing with the predecessor provision to s. 44(f)). It directs that
new enactments not be construed as "new law" unless they differ in substance from the repealed provision:

44. Where an enactment, in this section called the "former enactment”, is repealed and another enactment, in this section
called the "new enactment”, is substituted therefor,

() except to the extent that the provisions of the new enactment are not in substance the same as those of the former
enactment, the new enactment shall not be held to operate as new law, but shall be construed and have effect as a
consolidation and as declaratory of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regulation”.

130  Section 37(1) of the current CCAA isalmost identical to s. 18.3(1). These provisions are set out for ease of comparison,
with the differences between them underlined:

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of deeming
property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being held in trust for
Her Mgjesty unlessit would be so regarded in the absence of that statutory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust
for Her Mgjesty unlessit would be so regarded in the absence of that statutory provision.

131  The application of s. 44(f) of the Interpretation Act simply confirms the government's clearly expressed intent, found
in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) was identified as "atechnical amendment to reorder
the provisions of this Act". During second reading, the Hon. Bill Rompkey, then the Deputy Leader of the Government in the
Senate, confirmed that s. 37(1) represented only atechnical change:

On atechnical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes no changes to the underlying
policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act [sic] were repealed
and substituted with renumbered versions due to the extensive reworking of the CCAA.

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147)
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132 Hadthesubstanceof s. 18.3(1) altered in any material way when it wasreplaced by s. 37(1), | would share Deschamps J.'s
view that it should be considered anew provision. But sinces. 18.3(1) and s. 37(1) are the samein substance, the transformation
of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the ETA remainsthe "later in time" provision
(Sullivan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s. 18.3(1) during CCAA
proceedings. The question then is how that priority affects the discretion of a court under s. 11 of the CCAA.

134  Whiles. 11 gives a court discretion to make orders notwithstanding the BIA and the Winding-up Act, R.S.C. 1985, c.
W-11, that discretion is not liberated from the operation of any other federal statute. Any exercise of discretion is therefore
circumscribed by whatever limits are imposed by statutes other than the BIA and the Winding-up Act. That includes the ETA.
The chambers judge in this case was, therefore, required to respect the priority regime set out in s. 222(3) of the ETA. Neither
s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a result, deny the Crown's request for
payment of the GST funds during the CCAA proceedings.

135 Giventhisconclusion, it is unnecessary to consider whether there was an express trust.

136 | would dismissthe appeal.
Appeal allowed.

Pourvoi accueilli.
Appendix
Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)

11. (1) Powersof court — Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where
an application is made under this Act in respect of a company, the court, on the application of any person interested in
the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order under
this section.

(3) Initial application court orders— A court may, on an initial application in respect of a company, make an order on
such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, al proceedingstaken or that might be taken in respect of the company
under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the court, further proceedingsin any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action, suit
or proceeding against the company.

(4) Other than initial application court orders— A court may, on an application in respect of acompany other than an
initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings taken
or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedingsin any action, suit or proceeding against the
company; and
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(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action, suit
or proceeding against the company.

(6) Burden of proof on application — The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has acted, and
isacting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of
the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts, in respect of the company if the company isatax debtor under that subsection or
provision, for such period as the court considers appropriate but ending not later than

(i) the expiration of the order,

(i) the refusal of a proposed compromise by the creditors or the court,

(ii1) six months following the court sanction of a compromise or arrangement,

(iv) the default by the company on any term of a compromise or arrangement, or

(v) the performance of acompromise or arrangement in respect of the company; and\

(b) Her Mgjesty in right of aprovince may not exercise rights under any provision of provincial legislation in respect
of the company where the company is a debtor under that legislation and the provision has a similar purpose to
subsection 224(1.2) of the Income Tax Act, or refersto that subsection, to the extent that it provides for the collection
of asum, and of any related interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and isin respect of atax similar
in nature to the income tax imposed on individuals under the Income Tax Act, or

(i) isof the same nature as a contribution under the Canada Pension Planif the provinceisa"province providing
a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a"provincia pension plan” as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in whichever
of subparagraphs (a)(i) to (v) may apply.

(2) When order ceasesto bein effect — An order referred to in subsection (1) ceasesto bein effect if

(a) the company defaults on payment of any amount that becomes due to Her Magjesty after the order is made and
could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,
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(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has asimilar purpose to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any
related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and isin respect of atax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a"provincia pension plan” as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize asecurity on any property that could be claimed by Her Mgjesty
in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and isin respect of atax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legisation establishes a"provincial pension plan” as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11, other than an order referred to in subsection (1)
of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,
or that refersto that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, where the sum
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(i) has been withheld or deducted by a person from a payment to another person and isin respect of atax similar
in nature to the income tax imposed on individuals under the Income Tax Act, or

(i) isof the same nature as a contribution under the Canada Pension Planif the provinceisa"province providing
a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a"provincia pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincia legislation is, despite any Act of Canada or of a province
or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224(1.2)
of the Income Tax Act in respect of asum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension
Planin respect of asum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

18.3 (1) Deemed trusts— Subject to subsection (2), notwithstanding any provisionin federal or provincial legidation that
has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
asheld in trust for Her Mgjesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions— Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4)
or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act (each of whichisinthissubsection referred to asa"federal provision™) nor in respect of amounts
deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which is to ensure
remittance to Her Mgjesty in right of the province of amounts deducted or withheld under alaw of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in
subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province isa" province providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada
Pension Plan, that law of the province establishes a "provincial pension plan” as defined in that subsection and
the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to in
subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of alaw of aprovince that creates a deemed trust is, notwithstanding
any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,
however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, al claims, including secured claims, of
Her Majesty in right of Canada or a province or any body under an enactment respecting workers' compensation, in this
section and in section 18.5 called a "workers compensation body", rank as unsecured claims.

(3) Operation of similar legislation — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts, or
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(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and isin respect of atax similar
in nature to the income tax imposed on individuals under the Income Tax Act, or

(i) isof the same nature as a contribution under the Canada Pension Planif the provinceisa"province providing
a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a " provincia pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincia legislation is, despite any Act of Canada or of aprovince
or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224(1.2)
of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension
Planin respect of asum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with the
provisionsof any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the sanction
of compromises or arrangements between a company and its shareholders or any class of them.

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)

11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the application
of any person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or
without notice as it may see fit, make any order that it considers appropriate in the circumstances.

11.02 (1) Stays, etc. — initial application — A court may, on aninitial application in respect of a debtor company, make
an order on any terms that it may impose, effective for the period that the court considers necessary, which period may
not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedingstaken or that might be taken in respect of the company
under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedingsin any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor company other
than an initial application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedingsin any action, suit or proceeding against the
company; and
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(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against
the company.

(3) Burden of proof on application — The court shall not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and
isacting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of
the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts, in respect of the company if the company isatax debtor under that subsection or
provision, for the period that the court considers appropriate but ending not later than

(i) the expiry of the order,

(i) the refusal of a proposed compromise by the creditors or the court,

(ii1) six months following the court sanction of a compromise or an arrangement,

(iv) the default by the company on any term of a compromise or an arrangement, or

(v) the performance of a compromise or an arrangement in respect of the company; and

(b) Her Mgjesty in right of aprovince may not exercise rights under any provision of provincial legislation in respect
of the company if the company is a debtor under that |egislation and the provision has a purpose similar to subsection
224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for the collection of a sum,
and of any related interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and isin respect of atax similar
in nature to the income tax imposed on individuals under the Income Tax Act, or

(i) isof the same nature as a contribution under the Canada Pension Planif the provinceisa"province providing
a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a"provincia pension plan” as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in whichever
of subparagraphs (a)(i) to (v) that may apply.

(2) When order ceasesto bein effect — The portions of an order made under section 11.02 that affect the exercise of
rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Mgjesty after the order is made
and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,
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(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and isin respect of atax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a"provincia pension plan” as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize asecurity on any property that could be claimed by Her Mgjesty
in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(i) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and isin respect of atax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legisation establishes a"provincial pension plan” as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11.02, other than the portions of that order that affect
the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b), does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax Act,
or that refersto that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, and the sum
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(i) has been withheld or deducted by a person from a payment to another person and isin respect of atax similar
in nature to the income tax imposed on individuals under the Income Tax Act, or

(i) isof the same nature as a contribution under the Canada Pension Planif the provinceisa"province providing
a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a"provincia pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincia legislation is, despite any Act of Canada or of a province
or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224(1.2)
of the Income Tax Act in respect of asum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension
Planin respect of asum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Mgjesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions— Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4)
or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act (each of which isin this subsection referred to as a "federal provision™), nor does it apply in
respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose
of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law
of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in
subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province isa " province providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada
Pension Plan, that law of the province establishes a "provincial pension plan” as defined in that subsection and
the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to in
subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of alaw of a province that creates a deemed trust is, despite any Act
of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor, however
secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007)

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount
as or on account of tax under Division Il is deemed, for al purposes and despite any security interest in the amount, to
hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until
the amount is remitted to the Receiver General or withdrawn under subsection (2).

(1.1) Amounts collected before bankruptcy — Subsection (1) does not apply, at or after the time a person becomes a
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amountsthat, before that time, were collected
or became collectible by the person as or on account of tax under Division I1.

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of Canada
(except the Bankruptcy and I nsolvency Act), any enactment of aprovince or any other law, if at any time an amount deemed
by subsection (1) to be held by a person in trust for Her Mgjesty is not remitted to the Receiver General or withdrawn
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in the manner and at the time provided under this Part, property of the person and property held by any secured creditor
of the person that, but for a security interest, would be property of the person, equal in value to the amount so deemed
to be held in trust, is deemed

(@) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart from
the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not
the property hasin fact been kept separate and apart from the estate or property of the person and whether or not the
property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in the
proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.
Bankruptcy and I nsolvency Act, R.S.C. 1985, c. B-3 (asat December 13, 2007)

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise
(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in the
province within which the property is situated and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments relating to the essential needs of an
individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b),

but it shall comprise

(c) dl property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or devolve
on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his own
benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that
has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as
held in trust for Her Mgjesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that
statutory provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4)
or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act (each of whichisin thissubsectionreferred to asa"federal provision™) nor in respect of amounts
deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which isto ensure
remittance to Her Mgjesty in right of the province of amounts deducted or withheld under alaw of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in
subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province isa " province providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada
Pension Plan, that law of the province establishes a "provincial pension plan” as defined in that subsection and
the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to in
subsection 23(3) or (4) of the Canada Pension Plan,
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and for the purpose of this subsection, any provision of alaw of aprovince that creates a deemed trust is, notwithstanding
any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,
however secured, as the corresponding federal provision.

86. (1) Statusof Crown claims— Inrelation to a bankruptcy or proposal, al provable claims, including secured claims,
of Her Majesty in right of Canada or a province or of any body under an Act respecting workers compensation, in this
section and in section 87 called a "workers compensation body", rank as unsecured claims.

(3) Exceptions— Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act;

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related
interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act,
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and isin respect of atax similar
in nature to the income tax imposed on individuals under the Income Tax Act, or

(i) isof the same nature as a contribution under the Canada Pension Planif the provinceisa"province providing
a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and the provincia
legislation establishes a"provincia pension plan” as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincia legislation is, despite any Act of Canada or of a province
or any other law, deemed to have the same effect and scope against any creditor, however secured, as subsection 224(1.2)
of the Income Tax Act in respect of asum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension
Planin respect of asum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

Footnotes

1

Section 11 was amended, effective September 18, 2009, and now states:

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made under
this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, subject to the
restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it considers
appropriate in the circumstances.

The amendments did not come into force until September 18, 2009.
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Subject: Insolvency

Headnote
Bankruptcy and insolvency --- Companies Creditors Arrangement Act — Initial application — Miscellaneous

Debtor company contracted with Venezuelan state-owned company (V Co.) in 2002 and obtained mining rights for gold
projectinVenezuela— In 2011, V Co. purported to unilaterally rescind contract — Debtor filed request for arbitration with
international dispute settlement centre pursuant to investment treaty, seeking compensation of $3.8 billion — Noteholders
under 2004 trust indenture were debtor's principal creditors— Day before notes came due, debtor applied under Companies
Creditors Arrangement Act seeking authority to file plan of compromise, order that it remain in possession of its assets
with authority to pursue arbitration against Venezuela, $10 million directors and officers indemnity charge, $3 million
administration charge, and other relief — Noteholders applied under Act proposing plan of compromise cancelling existing
shares of debtor without compensation and issuing new common shares to raise funds to repay creditors, with no ability
of debtor to pursue arbitration — Debtor's application granted; noteholders application dismissed — To cancel shares of
existing shareholders at present stage was premature — Noteholders' proposal was not fair balancing of interests of all
stakeholders— Debtor's application and terms of itsinitial order were not prejudicial to legitimate interests of noteholders
— Noteholders' application effectively sought to prevent debtor from taking steps under Act to try to obtain resolution
for all stakeholders without benefit of seeing what debtor might be able to achieve — It could not be said at this stage
that debtor's efforts were doomed to fail — Debtor's proposal was in keeping with objectives of Act and would permit
fair and balanced process at present stage — $10 million directors and officers' charge granted — Administration charge
of $3 million was reasonable.
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Statutes consider ed:

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

APPLICATIONS by debtor and noteholders for initial order pursuant to Companies Creditors Arrangement Act.
Newbould J.:

1 This is a contest between two competing CCAA applications. One is proposed by the debtor Crystallex International
Corporation ("Crystallex") and oneis proposed by Crystallex's principal creditor, the noteholders under a 2004 Trust indenture
(the "Noteholders") who are represented by the trustee Computershare Trust Company of Canada. Both Crystallex and the
Noteholders agree that a CCAA application is appropriate. They disagree over which application should proceed.

2 Thisisnot the first contest between Crystallex and the Noteholders. On two previous occasions the Notehol ders applied
for adeclaration that there had been a "Project Change of Control" within the meaning of the trust indenture which, if it were
the case, would have required Crystallex to purchase the notes of the Noteholders before their maturity at 102% of par value
plus accrued interest. Both applications were dismissed.

3 Both CCAA applications were filed on December 22, 2011, the day before the notes held by the Notehol ders became due.
| heard argument on December 23, 2011 and on that day made an Initial Order in the application brought by Crystallex and
dismissed the application by the Noteholders, with reasons to follow. These are my reasons.

Business of Crystallex

4 The business of Crystallex and its difficulties in Venezuela are referred to in some detail in the two prior decisions
dismissing the Noteholders' applications. It is not necessary to review here all of those details. A few will suffice.

5 Theprincipal asset of Crystallex isitsright to develop the Las Cristinagold project in Venezuela. Las Cristinas is one of
the largest undevel oped gold depositsin the world containing indicated gold resources of approximately 20.76 million ounces.

6  Crystallex obtained the right to mine the Las Cristinas project in September 2002 through a Mining Operation Contract
(the "MOC") with the Corporacion Venezolana de Guayana (the "CVG"), a state-owned Venezuelan corporation. Crystallex's
positionisthat it complied with all of itsobligations under the MOC and that neither the CV G nor the Government of Venezuela
raised any material concerns about lack of compliance. The CV G confirmed on severa occasions that the MOC was in good
standing and that Crystallex was in compliance with it.

7 OnFebruary 3, 2011, CVG purported to "unilaterally rescind" the MOC. CV G rationalized its termination of the contract
for reasons of "expediency and convenience" and because Crystallex had allegedly "ceased activities for over a year" on the
project. Crystallex's position is that it did not cease activities. It was maintaining the mining site in a shovel-ready state and
was awaiting receipt of an environmental permit which the Ministry of Environment advised would be issued, and for which
the Ministry sent Crystallex a bill that Crystallex paid.
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8 On February 16, 2011 Crystallex filed a Request for Arbitration with the International Centre for the Settlement of
Investment Disputes ("ICSID") against Venezuela pursuant to a Bilateral Investment Treaty between Canada and Venezuela.
ICSID is a mechanism through which private investors can seek legal redress against a foreign government for conduct that
might be otherwise immune from suit.

9 Inthearbitration, Crystallex claims restitution of the MOC, issuance of the environmental permit and compensation for
interim losses. In the alternative, Crystallex seeks compensation of $3.8 billion for the value of its investment.

Crystallex'sliquidity crisis

10 Crystalex hasanumber of liabilities, the most of significant of which isliability of approximately $100 million in senior
unsecured notes that were issued pursuant to a Trust Indenture dated December 23, 2004. The notes fell due on December 23,
2011. In addition, Crystallex has other liabilities of approximately Cdn. $1.2 million and approximately US $8 million.

11  Theprincipa asset of Crystallex isits arbitration claim of US$3.8 billion against Venezuela. In addition, Crystallex has
mining equipment with abook value of approximately $10.1 million and cash of approximately $2 million.

12 Because of Venezuela's refusal to allow Crystallex to exploit Las Cristinas, Crystallex did not have the funds to pay
out the 2004 notes on December 23, 2011. It is Crystallex's belief that a settlement of the arbitration claim or recovery on an
arbitration award will result in Crystallex receiving cash far in excess of what isrequired to pay all of its creditorsin full.

Crystallex application

13 The Crystallex application seeks the authority to file a plan of compromise and arrangement, an order that it remain
in possession of its assets with the authority to continue to pursue the arbitration against Venezuela and continue to retain all
of the various experts necessary for that purpose. It seeks a directors' and officers indemnity and charge not exceeding $10
million to the extent that they do not have directors and officers' insurance, which insurance may not be subrogated, and an
administration charge of $3 million to cover the expenses of the Monitor, Crystallex and their solicitors.

14  Crystalex also seeks authority to pursue al avenues of interim financing or arefinancing of its business and to conduct
an auction to raise interim or DIP financing pursuant to procedures approved by the Monitor. Crystallex has already received
expressions of interest in DIP financing and an unsolicited offer of DIP financing from Tenor Capital Management. However
the board of directors of Crystallex was not comfortable accepting the terms of the proposed DIP without a broader canvas of
the market to determine if there were more favourable terms available.

Noteholders application

15 The affidavit of Mr. Mattoni filed on behalf of the Noteholders is critical of the actions of Crystallex taken since at
least the time that litigation between the two parties commenced in December 2008. It states that the Noteholders instructing
Computershare hold approximately 77% of the outstanding notes and have made it clear that they will never support a
restructuring that does not repay them in full immediately or which keeps the current management and board in a position of
control going forward.

16 The Noteholders propose a Plan of Compromise and Reorganization to be authorized in the Initial Order, which
contemplates:

(a) New common shareswill beissued by Crystallex and all existing shareswill be cancelled without any repayment
of capital or other compensation.

(b) The Plan will involve a structured process by which there will be an attempt to rai se sufficient new equity funds
to repay al of the creditorsin full.
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(c) The existing shareholders will be entitled first to subscribe for the new common shares. Any new common shares
not taken by the existing shareholders may be subscribed for by new investors.

(d) If the new common share offering is not fully subscribed for, then it will not proceed and the claims of creditors
will be satisfied through a pro rata conversion of those claims to equity, such that all existing debt holders would
become the equity holders and Crystallex would be debt-free.

17  The Plan contemplates a meeting of creditors to vote on the plan of arrangement and reorganization after a claims bar
process has taken place.

18 Thelnitial Order proposed by the Noteholders providesthat Crystallex shall carry on only such operations as are necessary
to facilitate and implement the Plan and may continue to retain employees, consultants etc. to the extent necessary to facilitate
and implement the Plan. It contains no ability of Crystallex to pursue the arbitration or to seek DIP or permanent refinancing.

19 Inshort, if the CCAA application of the Noteholders succeeds, it will mean that the interests of the current equity holders
will beimmediately cancelled.

Analysis

20 The CCAA isintended to provide a structured environment for negotiation of compromises between a debtor company
and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. See Lehndorff General Partner Ltd., Re
(1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), per Farley J. The benefit to a debtor company could, depending
upon the circumstances, mean a benefit to its shareholders.

21 Itisclear that the CCAA servestheinterests of abroad constituency of investors, creditors and employees. See Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.). See aso Janis P. Sarra, Rescue!l The
Companies Creditors Arrangement Act (Thomson Carswell) at p.60. Thusit is appropriate at this stage to consider the interests
of the shareholders of Crystallex.

22 Inmy view, to cancel the sharesof the existing shareholdersat thisstageis premature. The value of thegold at L as Cristinas
is staggering. Las Cristinas contains at least 20,000,000 ounces of gold. At today's gold prices, the gold has increased in value
by approximately $20 hillion since Crystallex acquired its rights under the MOU. Crystallex's damage claim isfor $3.8 hillion.

23 No onecan be sanguine about the outcome of the arbitration. The noteholders, however, have not argued that the arbitration
will not succeed, which isnot surprising, becauseif their Plan is accepted, they may well end up owning Crystallex and pursuing
the arbitration for their own gain. Mr. Swan stated in argument that the Noteholders do not intend to stand in the way of the
arbitration claim. | dealt with the issue of CV G having grounds to rescind the CVG contract in my reasons of September 29,
2011 on the second attempt by the Noteholders to obtain a declaration that there had been a "Project Change of Control" and
stated that while the issue of whether CV G breached its contractual provisions purporting to rescind the CVG contract is a
matter for the arbitration, the noteholders had not established that CV G had grounds to rescind the CV G contract. Thereis no
new evidence before me to suggest otherwise.

24 Crystallex has spent over $500 million on the project. In the event that Crystallex only recovered that amount, without
interest and without any compensation for the loss of the ability to develop the project, Crystallex would still have more than
enough to pay all of its debts and have substantial value left over for its shareholders.

25 Thereis evidence that Venezuela has a history of settling arbitrations and examples of substantial sums being paid are
included in the record, including offering Exxon a settlement of $1 billion in December 2011 arising from the nationalization

of certain assets. T At a procedural meeting on December 1, 2011, the arbitration tribunal in the claim by Crystallex against
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V enezuela established Washington D.C. as the seat of the arbitration proceeding and established atimetable for the arbitration
which requires Crystallex to submit its witness statements, supporting documents and written argument in February 2012. The
hearing of the arbitration is scheduled for November 2013.

26 In my view, what the Noteholders propose at this stage, including the cancellation of the common shares held by the
shareholders of Crystallex, is not afair balancing of the interests of all stakeholders. To say that they will never votein favour
of any plan unlessthey are paid out immediately or the current management and board of Crystallex isremoved is not reflective
of the purposes of the CCAA at this stage.

27 The application of Crystallex and the terms of its Initial Order are not prejudicial to the legitimate interests of the
Noteholders. The Noteholders are entitled to submit any proposal they wish to the board of Crystallex who will be obliged
to consider it along with any other proposals obtained. The board of directors of Crystallex has a continuing duty to balance
stakeholder interests. If the Crystallex board does not choose their proposal, the Noteholders would have their remedies, if
appropriate, in the CCAA process. What the Noteholders have sought in their CCAA application is to effectively prevent
Crystallex from taking steps under the CCAA to attempt to obtain aresolution for all stakeholders without the benefit of seeing
what Crystallex may be able to achieve. It cannot be said at this stage that the efforts of Crystallex are doomed to fail.

28  The Noteholders contend that their Plan is reasonable as it permits investors to invest in new shares of Crystallex and
gives Crystallex the ability to determineif the market thinks that the arbitration claim isworth at least $100 million, the amount
required by the Noteholders' Plan to permit the issuance of the new shares. There is no evidence, however, that the attempt to
raise funds in a tight timetable as set out in the Noteholders Plan by means of issuance of new common shares is the best or
the only possible means of raising money, or a true test of the market's view of the value of the arbitration claim, and for a
court at this stage to require that to be done would in my view be impermissibly usurping the power of the board of directors
of Crystallex initsrestructuring efforts. See Stelco Inc., Re, [2005] O.J. No. 4733 (Ont. C.A.) at para. 26.

29 Inthecircumstances, | am not prepared to act on the Noteholders Plan or to issue an Initial Order as proposed by them.
In my view, the Crystallex proposal in its proposed Initial Order isin keeping with the objectives of the CCAA and will permit
afair and balanced process at thisinitial stage.

30 Mr. Swan said that with respect to the Crystallex application, the most significant concern of the Noteholdersis that the
DIP financing may be used as a long-term financing vehicle for months and years without presenting a real refinancing plan,
and that to provide security would change the status quo. It seems to me that this concern is somewhat premature, as it is not
known what financing, DIP or otherwise, will be achieved and proposed for approval by the Court.

31 Crystallex proposes a Directors and Officers' charge of $10 million to secure the indemnity provided to them in the
Initial Order. In its proposed Initial Order, the Noteholders proposed an indemnification secured by a charge of $100,000. In
argument, Mr. Swan contended that $500,000 to $1 million was more typical and that $10 million was wholly excessive. It
must be remembered that the charge only applies to liabilities in excess of the D& O insurance coverage that the directors and
officers have, which is $20 million and in place until September 2012. It is not known whether the policy can be renewed in
September 2012 at a reasonable cost. It may be that the charge may never be needed, in which case the Noteholders should
have no concern about the size of it. If it is needed, however, | would not at this stage limit it to the amount suggested by the
Noteholders. There has already been extensive litigation involving Crystallex and the directors and officers understandably
need assurances of the kind normally provided in CCAA proceedings. To lose the senior officers and directors of Crystallex
at this stage would undoubtedly have a negative impact on the preparation and prosecution of the arbitration claim. Mr. Byers
on behaf of Ernst & Young Inc., the proposed Monitor, stated that the Monitor would be prepared to look at the quantum of
the charge. In the circumstances, | accept the $10 million figure for the charge with the proviso that the Monitor review it and
if thought appropriate report back to the Court.

32 Crystallex proposes an Administration Charge of $3 million. The Noteholders propose an Administration Charge
limited to $1 million. In light of the contentious nature of the relationship between the Noteholders and Crystallex, | think the
Administration Charge of $3 million is reasonable.
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Conclusion

33 It was necessary that the Initial Order be signed on December 23, 2011. Its provisions reflect my comments in this
endorsement. The return date for any application for the extension of the stay provisionsin the Initial Order is scheduled for
January 20, 2012 at 9 am.

Debtor's application granted; noteholders application dismissed.

Footnotes

1 Inthefirst attempt of the Noteholdersto obtain adeclaration of aChange of Control asaresult of thethreats of V enezuelato confiscate
Crystallex'sinterests, therewas evidencethat Crystallex had advicethat it was better to try to negotiate rather than arbitrate, which had
led the board of directorsto attempt to negotiate. Whether there has been a change of policy in Venezuelaisno doubt aquestion mark.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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Les Boutiques San Francisco incorporées and Les Ailes
de la Mode incorporées and Les Editions San Francisco
incorporée (Petitioners) et Richter & Associés inc.( Monitor)

MR. JUSTICE CLEMENT GASCON J.C.S.

Heard: December 17, 2003.
Judgment: DECEMBER 17, 2003
Docket: 500-11-022070-037

Counsel: Me Alain Riendeau et Me Séphanie Lapierre, Attorneys, for the Petitioners
Me Denis S-Onge et Me Patrice Benoit, Attorneys, for the Bank Syndicate

Me Avram Fishman, Attorneys, for Cadillac Fairview.

Me Guy-Paul Martel, Attorneys, for Ivanoe Cambridge Inc.

Subject: Corporate and Commercial
CLEMENT GASCON, J.S.C.:
1 TheCourtisseized of two Motions.

2 The first one, presented by the BSF Group, is for the issuance of an Initial Order under Section 11 of the Companies
Creditors Arrangement Act ("CCAA"). BSF Group isinvolved in the retail sale of men's, women's and children's apparel and
accessories through boutiques and stores located primarily in Quebec but also in Ontario.

3 The second one, presented by the Bank Syndicate of the BSF Group, is for the appointment of an Interim Receiver. Itis
filed under a separate court number from this one.

4  Asthe Court concludes that there are justifications to issue here an Initial Order under the CCAA, the Mation of the Bank
Syndicate will be ssimply continued sine die at this stage. Thiswill be noted separately on the original of the Motion itself and
on the « Proces-verbal d'audience » and will not form part of the conclusions of this judgment.

5 The Court is of the view that the Bank Syndicate has not established that it is presently necessary, beit for the protection
of the debtor estate or in the interest of the creditor, to proceed with the appointment of an Interim Receiver.

6 Turning now to the BSF Group application, the Motion establishes that the BSF Group is entitled to make use of the
CCAA. On the face of the application, the BSF Group is insolvent and is indebted for more than $5M to various secured and
non-secured creditors.

7 Prior to rendering judgment, the Court has indeed heard not only counsel for the BSF Group, but also counsels for the
Bank Syndicate and for two of its landlords, namely Ivanhoe Cambridge and Cadillac Fairview.

8 Briefly summarized, the secured creditors include the Bank Syndicate, RoyNat Inc. and Ivanhoe Cambridge Inc. for
amounts in excess of $24M. The unsecured creditors include debenture holders and trade creditors for more than $45M and
inter-company advances exceeding $37M.
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9  Although the BSF Group made this application under the CCAA, neither the Motion nor the exhibits filed include a plan
or an arrangement, not even a preliminary one or what can be described as an "esquisse” or an "avant-go(t" thereof.

10  With respect to the arrangement, only two paragraphs of the Motion refer to it, paragraphs 4 and 57. They state:

4. BSF Group intends to file with this Court proposed arrangements with the whole or part of its secured and unsecured
creditors according to the classes to which they belong and seek an order from this Court to convene a meeting of its
creditorsto vote on the proposed arrangements, the whole within 30 days following the issuance of the order being sought
or such further delay as may be determined by this Court.

57. Although the exact form of the restructuring that will take place is in the process of being determined, it is likely to
include the closing of a significant number of stores operating under various banners in BSF, the significant downsizing
of Les Ailes Downtown Store in order to make it a viable location, the dismissal of employees and the resiliation of a
number of leases.

11 Theseparagraphsrefer to amere «intent tofile» aproposed arrangement and to the contemplation of potential closuresand
termination of leases, albeit general in nature. These allegations do not include any indications of the nature of any arrangement
to be proposed to either the secured or unsecured creditors.

12 The Court is doubly cautious here as there is no indication of much support at this stage for the process followed by the
BSF Group under the CCAA. For one, the Bank Syndicate does not appear to support it.

13 The Court is reminded of the comments of Mr. Justice Lebel in Banque Laurentienne du Canada c. Groupe Bovac
ltée, where he stated:

[...] S lesarticles 4 et 5 indiquent que I'ordre de convoquer les créanciers ou, le cas échéant, les actionnaires
de la compagnie dépend de la discrétion du Juge, I'exercice de celui-ci suppose I'existence d'un éément de base. Cet
événement survient lorsgu'une transaction ou un arrangement « est proposé ». |l faut que, matériellement, existe un projet
d'arrangement. L'on ne peut se satisfaire d'une simple déclaration d'intention. Autrement |'on transforme radicalement les
mécanismes de laloi. On fait de celle-ci une méthode pour obtenir un simple sursis sans que I'on ait a établir qu'il existe
un projet d'arrangement et sans que I'on puisse faire évaluer sa plausibilité. Laloi n'est pas formaliste, elle n'exige pas
gue le projet d'arrangement soit incorporé dans le texte de la requéte. 1l peut se retrouver dans des documents annexes,
dans des projets de lettres aux créanciers, pourvu que |'on puisse indiquer au Juge auquel on demande la convocation de
I'assembl ée, qu'il existe et que I'on puisse en décrire les éléments principaux. [ . . . ]

14  Further down, Mr. Justice Lebel adds:

En |'absence d'une description d'un projet d'arrangement des éléments principaux, certaines des informations nécessaires
pour permettre au tribunal d'exercer sa discrétion en connaissance de cause font défaui.

15 Andfinaly:

Le recours alaloi suppose un controle judiciaire. Il appartient au Juge de peser, au départ, I'intérét pour I'entreprise de
présenter une proposition, la plausibilité de sa réussite, les conséquences de cette proposition et des ordres de sursis qui
sont demandés pour les créanciers, les risques qu'elle ferait courir pour ses créanciers garantis, le Juge doit examiner ces
intéréts divers avant d'autoriser la convocation des créanciers et de déclencher lamise en oeuvre delaloi. Laloi n'est pas
une | égislation congue pour accorder sans conditions ni réserves des termes de grace a des débiteurs en difficulté. Elle se
veut une loi de réorganisation d'entreprises en difficulté. A ce titre, saisi de la demande de convocation d'une assemblée
et de sursis, le Juge doit étre en mesure d'apprécier d'abord si I'entreprise est susceptible de survie pendant la période
intermédiaire jusgu'a l'approbation du contrat promis puis Sil est raisonnable d'estimer que I'accord projeté est réalisable.
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Pour savoir sil est réalisable, I'une des conditions de base est d'en connaitre |les termes essentiels, quitte a ce que ceux-
Ci soient précisés ou modifiés par lasuite. | . . . ]

16 The Court notes that in a subsequent case, 3915611 Canada Inc. and Eicon Networks Corporation 2 Mr. Justice
Chamberland of the Court of Appeal also mentioned, in commenting on an application under Section 11 of the CCAA, that the
application "donnait dg§a un avant-go(t assez précis de ce que sera la proposition d'arrangement ».

17  Furthermore, in the Mine Jeffrey Inc. decision 8 , commenting on the plan, the Court of Appeal (Mr. Justice Dalphond)

mentioned that, at thevery least, therewasan "esquisse” of the plan being contempl ated, which the decision indeed summarized.

18  Finally, in The 2004 Annotated Bankruptcy and Insolvency Act by Houlden and Morawetz*, there is a reference to a
decision rendered in Ontario in 1999 which is summarized as follows:

When an application is made by a group of creditors, the applicants should be in a position to submit an outline of aplan
of compromise or arrangement. In the absence of a plan which would permit the continued operation of the debtor and
its subsidiaries, the Court will dismiss the application.

19  Whileitistruethat some Courtsin other provinces consider that a mere « intent to file a plan » is sufficient at the Initial
order stage, this Court cannot ignore the abovementioned comments made by the Court of Appeal in these three decisions.

20 Asaresult, whileitisreceptiveto issue some Initial Order to alow the BSF Group the possibility to avail itself of some of
the protections of the CCAA under the circumstances, the Court will not grant al the conclusions sought at this stage because
of this situation and the lack of information on the proposed plan.

21 The Court will now comment on the various sections of the conclusions sought by the BSF Group.
AUTHORIZATIONTO FILE A PLAN

22 The Court will be more precise than that. It will order Petitionersto file either aplan or at least apreliminary plan before
January 15, 2004. It will also reconvene the Petitioners in front of this Court on January 15, 2004 to see what the situation is
and determine then if the Initial Order isto be renewed and if so, on what conditions.

STAY OF PROCEEDINGS

23 These conclusions will be granted but only until January 15, 2004 so that the situation be reassessed then. It appears
reasonable to allow the BSF Group to continue its operations in the meantime.

THE LIMITATION OF RIGHTS

24 These conclusions will also be granted but only until January 15, 2004 so that again the situation be reassessed at that
time. These conclusions appear reasonabl e as the Petitioners agree to pay the landlords and suppliers for the future occupation
of the premises or for the future supply of goods. The same istrue for the insurance companies and the credit cards companies.
The other conclusions of that section also appear reasonable at this stage.

OPERATIONS

25  Some of the conclusions pertaining to operations appear too broad at this stage, notably in view of the absence of any
plan or arrangement, even preliminary.

26  The Court will simply « reserve » at this stage the rights of Petitioners, if any, to close stores and terminate agreements.
While it is true that a vast majority of Courts in Canada appear to support the authority of the tribunal in CCAA proceedings
to permit the unilateral termination of contracts by the debtor, this discretion has been exercised when faced with either a plan
or apreliminary plan, and if not at the very least with an "esquisse" or an "avant-go(t" thereof.
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27  The Court refers more specifically to the decision of this Court in PCI Chemicals Canada Inc. 5 and the decisions of the
Court of Appeal in Mine Jerffrey6 , Uniforét ”, Eicon® and Les Ordinateurs Hypocrat Inc. 9.

28 Without at least some kind of a preliminary plan, the Court is not willing to give a « blank cheque » to Petitionersto close
stores and terminate agreements at this stage. The situation will be reassessed on that issue on January 15, 2004.

29  The Court adds that there has simply been no urgency established which would require the immediate granting of such
broad powers to the Petitioners.

30 As for the other conclusions on operations, some changes to the wording of the conclusions are necessary to protect
the creditors. Some other wording will be deleted as unnecessary in the Court's opinion. The Court notes that there are some
protectionsfor the suppliersinthe conclusions sought if aplanisnot pursued and BSF Group goesin bankruptcy or receivership.

THE DIRECTORS AND OFFICERS INDEMNIFICATION HYPOTHEC AND THE MONITOR AND COUNSEL
FEESHYPOTHEC

31 BSF Group asksfor priority charges for the directors and officers indemnification and for the monitor and counsel fees.
BSF Group wants these priority charges to rank ahead of all secured and unsecured creditors. The first one is for $7,500,000,
the second is for $1,000,000.

32 TheCourt agreeswith Professor Janis Sarraof the Faculty of Law of the University of British Columbiathat five principles
should govern a court in considering applications for priority charges of this nature.

« There should be adequate notice to creditors so that they be heard fully on theissue. It should only be considered on
an ex parte basisfor what isrequired to keep the debtor's « lights on » pending noticeto all and every interested parties.

« There should be sufficient disclosure for the benefit of all creditors of what islikely to be theimpact of these priority
charges on their claims and securities.

« The request must be made in atimely fashion, with proper demonstration that thereisareal possibility of achieving

aplan. To quote Professor Sarral?:

[ ...] Thereis adifference between good faith efforts to make arrangements with creditors and then seeking the
protection of the court in aid of these efforts and asituation where the debtor engagesthe court only to defer liquidation
without any real prospect of devising a business plan acceptable to creditors.

« The Court must balance the prejudice to all creditors with the priority charges and be satisfied for an urgent need
thereof. For example, courts are more lenient towards a priority for monitor fees and disbursements than for a DIP
financing.

« Finally, the priority charges are an extraordinary remedy available for limited amounts and for limited time. There
must be judicial control over amounts of priority charges, their precise purpose and their use.

33 With thesein mind, the Court agrees to give here a priority charge for the directors and officers indemnification. There
are authorities which support it and the circumstances appear to justify it.

34 However, it will not be for $7,500,000. From the evidence presented, there is some coverage of insurance for the directors
and officers for at least $4,000,000. The Order as drafted also asks for the maintaining of insurance policies as if the BSF
Group were solvent.
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35 For the period of this Order, a protection of $5,000,000 for such directors and officers indemnification appears sufficient.
It will also only cover directors and officers on a « go-forward basis », for claims made after the filing of this application. The
insurance policies presently in place should protect them for the past.

36  Asfor the priority charges for the monitor and counsel fees, the amount claimed of $1,000,000 seems very high. An
amount of $500,000 appears amply sufficient at this stage.

OTHERS

With respect to the other conclusions sought, they will be granted with slight modifications, notably for any application to vary
or rescind this Order which will be permitted upon afive-day notice.

37 FORTHESE REASONS THE COURT :
APPLICATION OF THE CCAA

38 DECLARESthat the Petitioners, Les Boutiques San Francisco Incorporées, Les Ailes de la Mode Incorporées and Les
Editions San Francisco Incorporées (the "Petitioners') are companies to which the Companies Creditors Arrangement Act
("CCAA") applies,

PLAN

39 ORDERSthePetitionersto filewith this Court on or before January 15, 2004 aplan or plans of compromiseor arrangement,
or, at thevery least, apreliminary plan or a precise description thereof containing itskey elements (the " Arrangement™) between
the Petitioners or any of them and one or more classes of their creditors, as the Petitioners deem advisable;

40 AUTHORIZES the Petitioners to request this Court to order the calling of one or more meetings of such creditors to
consider such Arrangement, at such date as this Court may determine;

41 RECONVENES the Petitioners in front of this Court on January 15, 2004, at 9:00 am., in room 16.10, to assess the
situation and determineif this Initial Order isto be renewed or extended and if so on what conditions;

STAY OF PROCEEDINGS

42  ORDERSthat from 12:01 o'clock A.M. on the day of issuance of this Order until January 15, 2004 at 11:59 p.m. (the
"Stay Termination Date"):

a) The commencement or continuance of any and all proceedings against any of the Petitioners pursuant to the
Bankruptcy and Insolvency Act, (R.S.C., (1985), c. P-3) ("BIA") or the Winding-up and Restructuring Act, (R.S.C.,
(1985), c. W-9) is hereby stayed and restrained;

b) The commencement or continuance of any and all suits, actions or other judicial or extra-judicial proceedings,
including without limitation any and all enforcement processes or remedies of any kind and the issuance or
enforcement of any and all assessments or notice of assessments of any kind, against the Petitioners or any of their
property, assets and undertakings is hereby stayed and restrained;

¢) The commencement or continuance of any and all arbitration proceedings or ancillary proceedings with a view
to homologate or enforce any arbitration award against or respecting any of the Petitioners or any of their property,
assets and undertakings is hereby stayed and restrained;

d) All persons, including employees, are enjoined and restrained from implementing or enforcing any decision, ruling
or award resulting from any process, grievanceor arbitrationinvolving any of the Petitioners pursuant to the provisions
of the Loi sur lesnormes du travail (R.S.Q., N-1.1) or other similar legislation of any jurisdiction, provided that such
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employees or other persons are entitled to initiate, continue or pursue grievances, arbitration or similar proceedings
short of enforcement;

€) All persons are enjoined and restrained from realizing upon or otherwise enforcing their security on any or al of
the property, assets and undertakings of the Petitioners or any of them, whether by way of Court proceedings, notice
to third parties or otherwise;

f) All persons are enjoined and restrained from seizing before judgment or in execution of any judgment any or all
of the property, assets and undertakings of the Petitioners or any of them and from otherwise seizing, garnishing or
taking, re-taking or retaining possession of any or all of the property, assets and undertaking of the Petitioners or any
of them, including, without limiting the generality of the foregoing, any property consigned to or otherwise placed in
the possession of or located in any of the premises, stores or boutiques of any of the Petitioners;

g) Her Majesty in right of Canada shall not exercise rights under subsection 224 (1.2) of the Income Tax Act in
respect of any of the Petitioners and Her Majesty in right of a Province may not exercise rightsin respect of any of
the Petitioners under any provincial legislation substantially similar to subsection 224 (1.2) of the Income Tax Act;

h) The commencement or continuance of any and all judicial or extrajudicia proceedings, including without
limitation any and all enforcement processes or remedies of any kind and the issuance or enforcement of any and all
assessments or notice of assessments of any kind, against any of the past, present or future directors or officers of any
of the Petitionersfor any claim against such person that arose before, or isbased, inwhole or part, on factsin existence
prior to, the issuance of this Order and relates to obligations of the Petitioners where directors or officers are under
any law liablein their capacity as directors or officers for the payment of such obligationsis stayed and restrained;

i) All debenture holders and the trustee are enjoined and restrained from exercising any right of conversion under
the Trust Indenture dated December 14, 2001 between Petitioner Les Boutiques San Francisco Incorporées ("BSF")
and Degjardins Trust Inc,;

43 ORDERS that, up to and including the Stay Termination Date, no person having any agreement, lease, sublease or
arrangement with the owners, operators, managers or landlords of retail commercial shopping centres or other commercial
propertieslocated adjacent to or in which thereislocated a store owned or operated by any of the Petitioners shall purport to take
any proceedings or to exercise any rights as described in the Stay of proceedings section of this Order under such agreement,
lease, sublease or arrangement that may arise upon the making of this Order or as a result of any steps taken by any of the
Petitioners pursuant to this Order and, without limiting the generality of the foregoing, no person shall terminate, accelerate,
suspend, modify, determine or cancel any such agreement, lease, sublease or arrangement;

LIMITATION OF CERTAIN RIGHTS

44  ORDERSthat from 12:01 o'clock A.M. on the day of issuance of this Order until the Stay Termination Date, no person
may discontinue, dishonour, terminate (except in the circumstances contemplated and to the extent and in the manner permitted
by section 18.3 of the CCAA), suspend, accelerate, amend, interfere with or fail to extend or renew in accordance with any
existing terms or renewal or extension any contract, agreement, arrangement, licence, sublicence, lease, sublease or permit
with or in favour of the Petitioners or any of them (whether written or oral and including, without limitation, any statutory or
regulatory mandate for the supply of utilities or any other goods or services to the Petitioners or any of them) by reason that
the Petitioners or any other person or persons related thereto are insolvent, by reason of the commencement of this proceeding
or any admission or evidence in this proceeding or by reason of any default or non-performance by the Petitioners or any of
them, and, without limiting the generality of the foregoing:

a) All persons having access to or being in possession of information (in any form or medium) or documents relating
to the businesses of the Petitioners or any of them are enjoined and restrained from removing such information or
documents from any premises, store or boutique of any of the Petitioners, from restricting access by or on behalf of
any of the Petitioners to such information or documents, from using any such information and documents otherwise
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than for the ordinary course of business of one or more of the Petitionersand from terminating any existing agreements
or arrangements, written or oral, concerning the transmission, use, processing or distribution of such information or
documentation;

b) All persons are enjoined and restrained, unless otherwise agreed to in writing by the Petitioners, from disturbing
or otherwise interfering with the use, occupation or possession by the Petitioners or any of them of any premises
leased, subleased or otherwise occupied by the any of the Petitioners and landlords and head tenants of premises
leased or subleased by any of the Petitioners are hereby enjoined and restrained from exercising any right to terminate
or vary such lease or sublease or accelerating or otherwise increase the rent due for such premises and from enforcing
any security or other right on the property of any of the Petitioners situated on the leased or the subleased premises
or on the property of third parties situated on the leased or subleased premises with the consent of the Petitioners,
provided that the relevant Petitioner pays occupation rent for any such premises of which the Petitioner enjoys actual

occupation and undisturbed use, but not arrears or rent in dispute, bi-monthly, on the 1% and 151 days of each
month, in advance, for the period commencing with the day of issuance of this Order, at the contractual rate of rent
stipulated for such premises, calculated on a per diem basis applied proportionately to the period of actual occupation
and undisturbed use;

¢) All persons having contracts, agreements or arrangements with the Petitioners or any of them (whether written
or oral and including, without limitation, any statutory or regulatory mandates) for the supply to or use by the
Petitionersor any of them of goods, servicesor other rightsor property, whether corporeal or incorporeal, are enjoined
and restrained, unless otherwise agreed to in writing by the Petitioners, from accelerating, terminating, suspending,
modifying, cancelling, discontinuing, interfering with or failing to extend or renew in accordance with any existing
terms or renewal or extension such supply or the use of such goods, services or other rights or property and must
continue to perform and observe the terms and conditions contained in such contracts, agreements or arrangements,
provided that the relevant Petitioners pay the price, charges, royalties or other consideration payable under such
contracts, agreements or other arrangements for goods, services or other rights or property supplied after the issuance
of this Order when the same become due in accordance with the existing payment terms;

d) All persons party to any contract of insurance or indemnity with or for the benefit of the Petitioners or any of
them are enjoined and restrained from terminating, suspending, modifying, determining or cancelling such policies
and contracts, notwithstanding any provisions contained therein to the contrary, except with the prior written consent
of the Petitioners, provided that any premium or other consideration payable on account of such policies or other
contracts, or as are customarily chargeable on account of such insurance or indemnity, for the period commencing
with the date of this Order are paid when the same become due in accordance with the existing payment terms;

€) All credit card issuers or merchant service providers are enjoined and restrained from cancelling or otherwise
terminating or varying any contract, agreement or arrangement (oral or written) with the Petitioners or any of them
with respect to the acceptance of credit cards as a means of payment and from stopping, withholding, redirecting,
interfering or otherwise varying the conditions of payment to the Petitioners or any of them for goods and services
charged to such credit cards in accordance with the usual practice between the relevant Petitioners and such merchant
service providersasthey existed immediately prior to theissuance of this Order, provided that the relevant Petitioners
make all payments, if any, accruing, and perform al other acts required from them, in accordance with such contracts,
agreements or arrangements after the date of this Order, when the same become due in accordance with the existing
terms;

45  ORDERS that for the period commencing with the day of issuance of this Order until the Stay Termination Date, and
subject to the other provisions of this Order, no person shall be under any obligation to make any further advances of money
or credit to any of the Petitioners,

46 ORDERSthat:
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a) Any person who has provided insurance policies or indemnity at the request of the Petitioners shall be required to
continueor to renew such insurance policiesor indemnity provided that the Petitioners make payment of the premiums
on the usual commercial terms, as if Petitioners were solvent and these proceedings had not been commenced, and
otherwise comply with the provisions of such policies;

b) Any person and authority supplying goods or services (including, without limitation, utilities) under contracts,
agreements or arrangements for an indefinite period of time or customarily renewed or extended from time to time
shall be required to continue or to renew or extend such contract, agreement or arrangement for the provision of such
goods and services, provided that the Petitioners comply with the usual or common commercial terms applied by
such persons to others for the same or similar supplies of goods or services,

¢) Any bank or other financial institution operating any accounts of the Petitioners or any of them as at the date of
the issuance of this Order shall continue the operation of such accounts under the existing contracts, agreements or
arrangements concerning the operation of such accounts and such further conditions as are customary between such
bank or other financial ingtitution and its customers in general. Any deposits made by any of the Petitioners from
and after 12:01 o'clock A.M. on the day of issuance of this Order to any of its accounts shall not be applied by the
applicable bank or other financial institution in reduction or repayment of any amounts owing on account of any loan,
interest, reimbursable expense or any other amount due or accrued prior to the issuance of this Order, except with the
written consent of the Petitioners, but this Order shall not otherwise prohibit any bank or other financial institution
from taking such customary measures as are appropriate to protect against charge-back risk on uncertified cheques
deposited to an account and the involuntary extension of new credit, including holding deposits until cleared, and
otherwise collecting all fees and service charges relating to such accounts, by way of debits to such accounts and
making debit and credit entries to the relevant accounts of the Petitioners and transferring balances between such
accounts,

d) Notwithstanding the above, the Petitioners will pay the interest owed pursuant to the credit agreement dated
May 2, 2003 between National Bank of Canada, Royal Bank of Canada, Canadian Imperial Bank of Commerce and
Laurentian Bank of Canada and Petitioners and BSF will pay the interest owed pursuant to the secured note entered
into between Roynat Inc. and BSF and Petitioners or any of them will be at liberty, but not required, to pay any
principal amount and any other interest owed pursuant to any loan, term loan, leasehold improvement loan, secured
note, debenture or other like instrument for the period starting from the day of issuance of this Order and ending on
the Stay Termination Date. No person being a party to or holder of any such loan, term loan, leasehold improvement
loan, secured note, debenture or other like instrument with one or more of the Petitioners may terminate, suspend,
accelerate, amend or otherwise vary the performance of such loan, term loan, leasehold improvement loan, secured
note, debenture or other like instrument by reason that the Petitioners or any other person or persons related thereto
are insolvent, by reason of the commencement of this proceeding or any admission or evidence in this proceeding or
by reason of any default or non-performance by the Petitioners or any of them;

€) Any person who has provided a letter of credit, standby letter of credit, performance bond, payment bond or
guarantee (the "Issuing Party") at the request of any of the Petitioners shall be required to continue honouring such
letter of credit, bond or guarantee in accordance with its terms. For greater certainty, the Issuing Party shall be
prohibited from terminating, suspending, modifying, determining, refusing to honour, accel erating or cancelling any
such letter of credit, bond or guarantee and the beneficiary of such letter of credit, bond or guarantee shall be entitled
to draw on it in accordance with their respective terms and conditions;

f) Subject to sections 18.1 and 18.3 of the CCAA, no person shall exercise any right of lien, compensation, set-off,
counterclaim or consolidation with respect to any amount which may be owing and due by any of the Petitioners
and more precisely, but without limiting the generality of the foregoing, any deposit made by any of the Petitioners
with any person from and after the making of this Order, whether in an operating account or as a security deposit or
prepayment or otherwise and whether for its own account or for the account of any other person, shall not be applied
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by such person in reduction or repayment of any amount owing as of the date of this Order and such person shall have
no right of lien, compensation, set-off, counterclaim, consolidation, or other right in respect of such deposit;

47 ORDERSand DECLARESthat the application of the Petitioners for the issuance of this Order, and admission or evidence
in this proceeding, and any further proceedings entered or action taken by any of the Petitioners or any other person in respect
of the Arrangement shall not in themselves constitute or be relied upon in evidence or otherwise as constituting an event of
default or adefault or failure on the part of any of the Petitioners or any person related thereto pursuant to any statute, regulation,
licence, sublicence, permit, contract, agreement or arrangement or any other instrument or requirement;

OPERATIONS

48  ORDERSthat until the Stay Termination Date, the Petitioners shall remain in possession and control of their property,
assets and undertakings and shall continue to carry on their businesses and:

a) May continue to enter into contracts with other persons and acquire goods and services necessary or desirable to
continue to operate their businesses;

b) May continue to direct investment in respect of any pension funds and perform al other obligationsin connection
therewith and make payments with respect to the same;

¢) Shall continue to operate, maintain and sell merchandise from their stores and boutiques under the banners San
Francisco, New Y ork-New Y ork, Bikini Village, San Francisco Maillots, Victoire Delage, Moments Intimes and Les
AilesdelaMode;

49 ORDERSthat for the period commencing with the day of issuance of this Order until the Stay Termination Date, none
of the Petitioners:

a) Shall, other than in accordance with existing agreements and in the ordinary course of business, or pursuant to
the other provisions of this Order, sall, dispose of, convey, transfer, release, discharge, assign, hypothec, pledge or
grant security on any of their property, assets and undertakings involving an amount of consideration (in any one
transaction or series of inter-related transactions) without prior leave of this Court;

b) Shall enter into any new material transaction or incur any new debt or other obligation except in the ordinary course
of business or as otherwise provided for in this Order or any subsequent order;

50 ORDERSthat, after the date of this Order and except as otherwise provided to the contrary herein, the Petitioners shall
be entitled to pay al reasonable expenses incurred in the carrying on of business in the ordinary course and after the present
Order, and that, pending any subsequent order of this Court, such expenses shall include, without limitation:

a) All amounts owing for goods and services supplied to any of the Petitioners after the date of this Order;

b) All wages, benefits, vacation pay and other amounts due or accruing due to employees of any of the Petitioners
and all deductions at source and pension or other contributions in connection with such employees;

¢) Principal and interest, interest only, lease payments, costs, fees, expenses or charges to creditors and lessors,
including lessors of movable property and lessors of premises, accruing from the date of issuance of this Order;

d) All amounts due or becoming due by any of the Petitioners under any credit card arrangement including, without
limitation, with respect to American Express, MasterCard and Visa cards;

€) All insurance premiums, payments under financing arrangements for insurance premiums and other sums payable
pursuant to insurance contracts or policies;
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f) All accounts of legal, accounting and other advisers and consultants advising the Petitioners in connection with
the preparation of the Arrangement or generally advising the Petitioners in connection with possible restructuring,
refinancing or recapitalisation;

g) All accounts of the Monitor and its counsel, advisers and consultants;

h) Amounts normally paid or transferred between the Petitioners and between the Petitioners and their respective
subsidiaries in the ordinary course of business;

i) All amounts reasonably necessary for the preservation of the property, assets or undertakings of the Petitioners;
) Any other amounts provided for by Arrangement or by the terms of this Order;

k) Any amount to be paid or credited pursuant to a gift certificate, credit note, loyalty program, return or layaway
granted by any of the Petitioners;

1) All amounts due or become due by any of the Petitioners to their respective directors as fees and expenses,

51 ORDERS that no amount shall be transferred or advanced by and between any of the Petitioners other than amounts
transferred by Petitioner Les Ailes de laMode Incorporées ("Les Ailes") to BSF in amounts consi stent with the estimated cash
flow, filed as Exhibit R-3 which shall not exceed $2,000,000 provided that BSF shall not exercise any right of lien, compensation
set-off, counterclaim or consolidation with respect to any amount which may be owed by Les Ailesto BSF;

52 AUTHORIZES the Petitioners to retain and employ and make payment to such agents, servants, attorneys and other
advisers and consultants as they deem reasonably necessary or desirable in the ordinary course of their businesses, for the
purpose of carrying out the terms of this Order or for the preparation, negotiation or implementation of the Arrangement;

53 ORDERSthat in the event that any of the Petitioners becomes bankrupt or a receiver within the meaning of subsection
243(2) of the BIA is appointed in respect of any of the Petitioners, the period between the date of this Order and the Stay
Termination Date shall not be counted in determining the thirty-day period referred to in subsection 81.1(a) of the BIA or the
15-day time period referred to in section 81.2 of the BIA;

54  Only RESERVES &t this stage, the rights, if any, of the Petitioners and each of them to, by notice to the other party
or parties concerned, terminate, cancel, resile from or repudiate such contracts, agreements, arrangements, leases, subleases,
licences or sublicences, in accordance with their terms or otherwise, as they deem appropriate, and to make provision for any
consequences thereof in the Arrangement;

DIRECTORSAND OFFICERSINDEMNIFICATION HYPOTHEC
55 ORDERSthat the Petitionersshall and do hereby indemnify each of their respective directorsand officersfrom and against :

a) All costs, claims, liabilities and obligations of any nature whatsoever that may be reasonably incurred after the date
of this Order by any of such directors and officers as aresult of his position as a director or officer of a Petitioner or
the performance of his duties asadirector or officer of aPetitioner, except to the extent that such director has actively
participated in the breach of any fiduciary duty or has been grossly negligent or guilty of wilful misconduct; and

b) All costs, claims, liabilities and obligations which any such director or officer sustains and incurs after the date
of this Order relating to the failure of the Petitioners or any of them at any time to make any payment in respect of
which such director or officer may be liable under any law in his or her capacity as such;

55 (the"Director's and Officer's Liability")
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Provided that the foregoing shall not constitute a contract of insurance and shall not alter in any way the application of
existing insurance policiesissued in favour of the Petitioners or any of their directors;

56 DECLARES and ORDERS that amounts to be paid as a consequence of a Director's and Officer's Liability, shall be
secured by a hypothec, ranking immediately after the Monitor and Counsel Hypothec but in priority to all other security, over
the universality of all the movable and immovable property, corporeal and incorporeal, present and future of the Petitioners,
for amaximum amount of $5,000,000 (the "D& O Hypothec");

57  ORDERS that the Petitioners or their directors and officers shall not be required to file, register, record or perfect the
D& O Hypothec to render it opposable to the Petitioners, creditors and third parties;

MONITOR

58  APPOINTS Richter & Associés Inc. as Monitor of the Petitioners with the prescribed powers and duties of a monitor
under the CCAA and such other powers and obligations as are provided in this Order;

59 ORDERSthe Petitioners, their shareholders, directors, officers, employees and mandatories and all persons having notice
of this Order to cooperate fully with the Monitor in the performance of its duties and to provide the Monitor with such access
to the Petitioners books and records, property, assets and premises as the Monitor requires to exercise its powers and perform
its duties under the CCAA or this Order;

60  ORDERS that, without limiting the scope of the duties of the Monitor pursuant to the CCAA, the Monitor shall, until
further order of this Court:

a) Notify, by regular mail, all of the known creditors of each of the Petitioners having claims of more than $250 of
the present Order, within ten (10) days after the rendering of any such order;

b) Assist the Petitioners in the development and implementation of the Arrangement;

c) Assist the Petitioners, to the extent requested by them, in their negotiationswith creditors and with the holding and
administrating of any meetings to consider the Arrangement;

d) Seek, receive and determine the amount of the claims of the creditors (within the meaning of section 12 of the
CCAA) of the Petitioners, the whole with the collaboration of the Petitioners, but any decision of the Monitor to
disalow, inwholeor in part, the claim of any purported creditor shall be review able by this Court on motion served on
the Petitioner or Petitioners concerned and the Monitor and filed with this Court within ten (10) days of the issuance
of such decision by the Monitor;

€) Report to the Court on the state of the business and financial affairs of the Petitioners at such times as are required
by the CCAA and at such other times as the Court may order; and

f) Perform such other duties as are required by this Order or subsequent order of this Court;

but the Monitor shall not otherwise interfere with the businesses carried on by the Petitioners, and the Monitor is not
empowered to take possession of the property, assets and undertakings of the Petitioners nor to manage any of the
businesses or affairs of any of the Petitioners;

61 ORDERSthat the Monitor isnot, nor is not deemed to be, solely as aresult of this Order or the performance of its duties,
an employer or a successor employer of the employees of the Petitioners or a related employer in respect of the Petitioners
within the meaning of any federal, provincial or municipal legislation or regulation governing employment, labour relations,
pay equity, employment equity, human rights or pensions or any other statute, regulation or rule of law and the Monitor shall
not be, or be deemed to be, solely as aresult of this Order or the performance of its duties, in occupation, possession, charge,
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management or control of the property or business or affairs of the Petitioners pursuant to any federal, provincial or municipal
legidation or regulation or rule of law which imposes liability on the basis of such status including, without limitation, any
labour law or environmental legislation or regulation;

62 ORDERSthat the Monitor not be held liable for any act, omission or obligation of the Petitioners or any of them or any
act or omission of the Monitor's in the actual or intended fulfillment of its duties or the carrying out of the provisions of the
CCAA or this Order, save and except for gross negligence or wilful misconduct on its part, and no action, application or other
proceeding shall be taken, made or continued against the Monitor without the leave of this Court first being obtained and upon
further order securing, as security for costs, thejudicial and extra-judicial costs and disbursements of the Monitor in connection
with such any action, application or other proceeding;

63  GRANTSthe Monitor the liberty to:

a) Retain and employ such mandatories as are reasonably necessary for the purpose of carrying out the terms of this
Order;

b) Engage legal counsdl asis reasonably necessary for the performance of its duties under the CCAA or this Order;
¢) Engage any personsrelated to the Monitor to assist it in the performance of its duties under the CCAA or thisOrder;
MONITOR AND COUNSEL HYPOTHEC

64 ORDERShat the Monitor, as well as counsel to the Monitor and counsel to the Petitioners or counsel to the board
of directors or any special committee thereof (collectively the "Counsdl"), be paid their reasonable fees and disbursements
(including, in the case of the Monitor, the cost to it of any liabilities incurred in the proper exercise of its powers or discharge
of its duties in accordance with the CCAA or this Order), and that such fees and disbursements be part of the costs of these
proceedings;

65 DECLARESand ORDERSthat the reasonable fees and disbursements of the Monitor and of the Counsel shall be secured
by a hypothec, ranking in priority to the D& O Hypothec and in priority to al other security, over the universality of all of
the movable and immovable property, corporeal and incorporeal, present and future of the Petitioners, for a maximum amount
of $500,000;

66 ORDERSthat the Petitioners, the Monitor or Counsel shall not be required to file, register, record or perfect the Monitor
and Counsel Hypothec in order to render it opposable to the Petitioners, creditors and third parties;

SERVICE AND NOTICE

67  DISPENSES with service of the motion for this Order and of the supporting affidavit and exhibits and any notice and
delay of presentation relating thereto;

68 ORDERSthat, in the event that any part or parts of, or all or substantially all of, the property, assets and undertakings
of the Petitioners or any of them is sold, leased or otherwise disposed of or made subject to licence, the sale, lease or other
disposition, or the interest of the licensee, shall be free and clear of the D& O Hypothec and the Monitor and Counsel Hypothec,
which hypothecs shall continue instead as against the proceeds of sale, lease or other disposition or licensing;

69 ORDERSthat:

1) The Petitioners and the Monitor may serve this Order and, subject to further order of this Court, any other orders
in these proceedings and any notices, including disallowance of claims, by pre-paid ordinary mail, courier, personal
delivery or electronic transmission to therelevant creditors or other personsat their respective addresses aslast shown
on the records of the Petitioners and any such service or notice shall be deemed good and sufficient service;
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2) For the purpose of calculating the period of notice, apart from personal service effected according to the Code
of Civil Procedure, any service or notice effected by courier, personal delivery or electronic transmission shall be
deemed to be received on the next business day following the date thereof, and any service or notice effected by

ordinary mail shall be deemed to be received on the fourth (4th) business day after mailing in Canada and in the

United States or on the seventh (7 th) business day otherwise;

3) Except as otherwise provided herein or subsequently ordered by this Court, no document, order or other material
need be served on any person in respect of these proceedings unless such person hasfiled an appearancein the present
proceedings in the Court record and given notice of such appearance to the respective attorneys for the Petitioners
and the Monitor, as the case may be;

GENERAL TERMS

70  PERMITSthe Petitioners or the Monitor to, from time to time, apply to this Court for directions regarding the exercise
of the powers or the discharge of the duties of the Monitor pursuant to the CCAA or this Order or in respect of the proper
execution of this Order;

71 PERMITS any interested person to apply to this Court to vary or rescind this Order or any subsequent order in this
proceedings, or to seek relief from any provision of this Order or any such subsequent order, or to seek any other relief, on five
(5) days' notice to the Petitioners concerned and to the Monitor and any other person or persons likely to be concerned by the
order or relief being sought, or on such shorter period of notice as may be allowed by subsequent order of this Court;

72 DECLAREShat this Order, and any other ordersin these proceedings, shall have full force and effect in all provinces and
territories in Canada and as against all persons and corporations against whom it may otherwise be enforceable;

73 SEEKSand REQUESTSthe recognition, aid and assistance of any Court, tribunal, administrative body or other authority
within any province or territory of Canada and whether constituted under the laws of Canada or any province or territory,
including, without restricting the generality of the foregoing, any Court, tribunal, administrative body or other authority in
Ontario, and that al such Courts and authorities make such orders and provide such assistance to the Petitioners and/or the
Monitor as they may deem necessary or appropriatein aid of and complementary to this Court in carrying out the terms of this
Order or any further order of this Court issued at the request of any of the Petitioners or the Monitor in the present proceedings.

74  ORDERSprovisiona execution of this Order notwithstanding appeal and without the necessity of furnishing security;

75 WITHOUT COSTS

Solicitors of record:

Fasken, Martineau, Attorneys, for the Petitioners

Gowlings, Lafleur, Attorneys, for the Bank Syndicate
Goldstein, Flanz, Fishman, Attorneys, for Cadillac Fairview.
Sikeman, Elliott, Attorneys, for Ivanoe Cambridge Inc.
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Subject: Insolvency; Corporate and Commercial

Headnote
Bankruptcy and insolvency --- Proposal — Companies Creditors Arrangement Act — Arrangements— Approval
by court — Miscellaneous issues

Each debtor was corporation that was trustee of one or more conduits, was legal owner of assets held for each seriesin
conduit of which it was trustee, and was debtor with respect to Asset Backed Commercial Paper ("ABCP") issued by
trustee of conduit — Creditors held more than $21 billion of approximately $32 billion of ABCP at issuein proceeding —
Each debtor was insolvent — Original trustees that were trust companies were replaced by certain of debtors to facilitate
application under Companies Creditors Arrangement Act ("CCAA") — Creditors brought application for initial order
under CCAA — Application granted — A pplication complied with requirements of CCAA — Replacement of trust entities
that did not qualify as "companies' under CCAA by debtors that did was appropriate exercise of legally available rights
to satisfy threshold requirements of CCAA — Debtors were "debtor companies’ within meaning of CCAA — Joining
of claims in one proceeding promoted convenient administration of justice — Relief sought was available under, and
was consistent with purpose and policy of, CCAA — Failure of plan would cause far-reaching negative consequences
to investors — Classification of creditors set out in plan for voting and distribution purposes, involving single class
of creditors, was appropriate — Plan treated all ABCP holders equitably — Fragmentation of classes would render it
excessively difficult to obtain approval of plan and so was contrary to purpose of CCAA.

Bankruptcy and insolvency --- Proposal — Companies Creditors Arrangement Act — Arrangements — Effect of
arrangement — Stay of proceedings

Table of Authorities
Cases considered by C. Campbell J.:

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 36, 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) —
referred to

Calpine Canada Energy Ltd., Re (2006), 19 C.B.R. (5th) 187, 2006 ABQB 153, 2006 CarswellAlta 446 (Alta. Q.B.)
— considered

Calpine Canada Energy Ltd., Re (2007), 2007 ABQB 49, 2007 CarswellAlta 156, 28 C.B.R. (5th) 185 (Alta. Q.B.)
— referred to

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992 CarswellOnt
185 (Ont. Gen. Div.) — referred to

Campeau Corp., Re (1991), 10 C.B.R. (3d) 100, 86 D.L.R. (4th) 570, 1991 CarswellOnt 155 (Ont. Gen. Div.) —
referred to

Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 1998 CarswellOnt 3346, 5 C.B.R.
(4th) 299, 72 O.T.C. 99 (Ont. Gen. Div. [Commercial List]) — referred to

Citibank Canada v. Chase Manhattan Bank of Canada (1991), 1991 CarswellOnt 182, 5 C.B.R. (3d) 165, 2 P.P.S.A.C.
(2d) 21, 4B.L.R. (2d) 147 (Ont. Gen. Div.) — referred to

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995405512&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2008945346&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2011440787&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992367602&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992367602&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991345831&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998462628&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998462628&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991353302&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991353302&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 CarswellOnt 2652
2008 CarswellOnt 2652, [2008] O.J. No. 1818, 168 A.C.W.S. (3d) 245, 42 C.B.R. (5th) 90...

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. Gen.
Div. [Commercial List]) — referred to

Muscletech Research & Development Inc., Re (2006), 19 C.B.R. (5th) 54, 2006 CarswellOnt 264 (Ont. S.C.J.
[Commercial List]) — referred to

Nova Metal ProductsInc. v. Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. Elan
Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — referred to

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 625, 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercia List])
— referred to

Klar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 1991 CarswellOnt 220, 8 C.B.R. (3d) 312, 86 D.L.R.
(4th) 621 (Ont. Gen. Div.) — considered

Selco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) — followed

Selco Inc., Re (2004), 2004 CarswellOnt 2936 (Ont. C.A.) — referred to

Selco Inc., Re (2004), 338 N.R. 196 (hote), 2004 CarswellOnt 5200, 2004 CarswellOnt 5201 (S.C.C.) — referred to

Selco Inc., Re (2005), 2005 CarswellOnt 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261 D.L.R. (4th) 368, 11 B.L.R.
(4th) 185, 15 C.B.R. (5th) 307 (Ont. C.A.) — considered

United Used Auto & Truck Parts Ltd., Re (1999), 12 C.B.R. (4th) 144, 1999 CarswellBC 2673 (B.C. S.C. [In
Chambers]) — referred to

Statutes considered:

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 2 "company" — referred to

S. 2 "debtor company" — referred to
s. 3—refered to

S. 3(1) — referred to

s. 4 — referred to

s.5—referred to

s. 8 —refered to

s. 11 —referred to

Rules considered:

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993389275&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2008053281&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1999483789&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991350163&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991350163&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004251376&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004672048&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2005672534&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2007707620&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2007707620&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1999497422&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 CarswellOnt 2652
2008 CarswellOnt 2652, [2008] O.J. No. 1818, 168 A.C.W.S. (3d) 245, 42 C.B.R. (5th) 90...

Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 5.01 — referred to

R. 5.02 — referred to

APPLICATION by creditorsfor initial order under Companies Creditors Arrangement Act.
C. Campbell J.:

1  These are the reasons for this Court having granted on March 17, 2008 an Initial Order under the Companies Creditors
Arrangement Act ("CCAA") in respect of various corporate trustees in respect of what is known as Asset Backed Commercial
Paper ("ABCP.")

2 This highly unusual and hopefully not to be repeated procedure (given its magnitude and implications) represents the
culmination of agreat deal of work and effort on the part of the Applicants known informally asthe Investors Committee under
the leadership of aleading Canadian lawyer and businessman, Purdy Crawford.

3 Assuming approval of the proposed Plan under the CCAA, the process will result in the successful restructuring of the
ABCP market in Canada and avoid a liquidity crisis that would result in certain loss to many of the various participants in
the ABCP market.

4 It is neither necessary nor appropriate in these Reasons to describe in detail just what is involved in the products and
operation of the ABCP market.

5 Thelnformation Circular that is part of the Application and will be sent to each of the affected Noteholders (and is also
found on the website of the Monitor, Ernst & Y oung), contains a complete description of the nature of the products, the various
market participants, the problem giving riseto theliquidity crisisand the proposed Plan that, if approved, will allow for recovery
by most Noteholders of at least their capital over timein return for releases of other market participant parties.

6 Anegualy informative but less detailed description of the market for ABCP and its problems can be found in the affidavit
of Mr. Crawford in the sites referred to above.

7 The Applicants include Crown corporations, business corporations, pension funds and financial institutions. Together,
they hold more than $21 billion of the approximately $32 billion of ABCP at issue in this proceeding. Each Applicant holds
ABCP for which at least one of the Respondents is the debtor. Each Applicant has a significant ABCP claim.

8 Each series of ABCP was issued pursuant to a trust indenture or supplemental trust indenture. Each trust indenture
appointed an "Indenture Trustee" to serve astrustee for the investors, and gave that trustee certain rights, on behalf of investors,
to enforce obligations under ABCP. However, the Indenture Trustee has no economic interest in the underlying debt and, under
the circumstances, it is neither practical nor realistic to expect the Indenture Trustees to put forward a restructuring plan.

9 Inthis proceeding, the Applicants seek to put forward and obtain approval of the restructuring plan they have devel oped
in their own right as holders of ABCP and as the real creditors of the Respondents.

10  Each Respondent is a corporation which is the trustee of one or more Conduits. Each Respondent is the legal owner of
the assets held for each seriesin the Conduit of which it isthe trustee, and is the debtor with respect to the ABCP issued by the
trustee of that Conduit. The ABCP debt for which each Respondent is liable exceeds $5 million.

11  Each ABCP note providesthat recourse under it islimited to the assets of the trust. The trust indentures pursuant to which
each series of notes were issued provide that each note is to be repaid from the assets held for that series.
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12 Since mid-August, 2007, the trustees of each of the Conduits have, in respect of each series of ABCP, had insufficient
liquidity to make payments that were due and payable on their maturing ABCP. Each remains unable to meet its liahilitiesto
the Applicants and to the other holders of each series of ABCP asthose obligations become due, from assets held for that series.
Accordingly, each of the Respondentsis insolvent.

13  Most of the Conduits originally had trustees that were trust companies. The original trustees that were trust companies
were replaced by certain of the Respondents, in accordance with applicable law and the terms of the applicable declarations
of trust, in order to facilitate the making of this Application. The Respondents that replaced the trust companies assumed legal
ownership of the assets of each Conduit for which they serve as trustees and assumed all of the obligations of the original
trustees whom they replaced.

14 The Applicants chose court proceedings under the CCAA because the issuer trustees of the Conduits, as currently
structured, are insolvent because they cannot satisfy their liabilities asthey become due. The CCAA process allows meaningful
efficiencies by restructuring all of the affected ABCP simultaneously while also providing stakeholders, including Noteholders,
with more certainty that the Plan will be implemented. In addition, the CCAA provides a process to obtain comprehensive
releases, which releases bind Noteholders and other parties who are not directly affected by the Plan. The granting of these
comprehensive releasesis a condition of participation by certain key parties.

15  The CCAA expresses a public policy favouring compromise and consensual restructuring over piecemeal liquidation
and the attendant loss of value. It is designed to encourage and facilitate consensual compromises and arrangements among
businesspeopl e; indeed the essence of a CCAA proceeding is the determination of whether a sufficient consensus exists among
them to justify the imposition of a statutory compromise. It isonly after this determination is made that the Court will examine
whether aplan is otherwise fair and reasonable.

16  Onthefirst day of a CCAA proceeding, the Court should strive to maintain the status quo while the plan is devel oped.
The Court will exercise its power under the statute and at common law in order to maintain alevel playing field while allowing
the debtor the breathing space it needs to devel op the required consensus. At this stage, the goal isto seek consensus— to allow
the business people and individual investors to make their judgments and to express those judgments by voting. The Court's
primary concern on afirst day application is to ensure that the business people have a chance to exercise their judgment and
vote on the Plan.

17 The Applicants submitted that the Initial Order sought should be granted and the creditors given an opportunity to
vote on the Plan, because (@) this application complies with al requirements of the CCAA and is properly brought asasingle
proceeding; (b) therelief sought isavailable under the CCAA. It isalso consistent with the purpose and policy of the CCAA and
essential to the resolution of the ABCP crisis; and (c) the classification of creditors set out in the Plan for voting and distribution
purposes is appropriate.

18  ABCP programs have been used to fund the acquisition of long-term assets, such as mortgages and auto loans. Even
when funding short-term assets such as trade receivables, ABCP issuers still face the inherent timing mismatch between cash
generated by the underlying assets and the cash needed to repay maturing ABCP. Maturing ABCP is typically repaid with the
proceeds of newly issued ABCP, a process commonly referred to as "rolling." Because ABCP is a highly rated commercial
obligation with a long history of market acceptance, market participants in Canada formed the view that, absent a "general
market disruption,” ABCP would readily be saleable without the need for extraordinary funding measures.

19 There are three questions that need to be answered before the Court makes an Order accepting an Initial Plan under
the CCAA.

20 Thefirst question is, does the Application comply with the requirements of the CCAA? The second question involves
determining that the relief sought in the circumstances is available under the CCAA and is consistent with the purpose and
policy of the statute. The third question asks whether the classification of creditors set out in the Plan for voting and distribution
purposes is appropriate.
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21 | am satisfied that all three questions can be answered in the affirmative.

22 The CCAA, despiteitsrelative brevity and lack of specifics, has been accepted by the Courts across Canada as a vehicle
to encourage and facilitate consensual compromise and arrangements among various creditor interests in circumstances of
insolvent corporations.

23 Atthestage of accepting aPlan for filing, the Court seeks to maintain a status quo and provide a"structured environment
for the negotiation of compromises between a company and its creditors.” The ultimate decision on the acceptance of a Plan

will be made by those directly affected and vote in favour of it. 1

24 Section 3(1) of the CCAA appliesin respect of a"debtor company" or "affiliate debtor companies” with claims against
them of $5 million.

25  The problem faced by the applicants in this proceeding is that the terms "company" and "debtor company" as defined
ins. 2 of the CCAA do not include trust entities.

26  For the purpose of this Application and proposed Plan, those entities that did not qualify as"companies' for the purposes
of the CCAA were replaced by Companies (the Respondents) that do meet the definition.

27 | am satisfied in the circumstances that these steps are an appropriate exercise of legally available rights to satisfy the
threshold requirements of the CCAA. | am satisfied that the change in trustees was undertaken in good faith to facilitate the
making of this application.

28 Theuse of what have been called "instant" trust deeds has been judicially accepted as legitimate devices that can satisfy
2

the requirement of s. 3 of the CCAA aslong as they reflect legitimate transactions that actually occurred and are not shams.
29 | amsatisfied that the Respondents are "debtor companies’ within the meaning of the CCAA because they are companies
that meet the s. 2 definition and they areinsolvent. The Conduits (referred to above) aretrusts and the Respondents are trustees of
thosetrusts. Thetrusteeisthe obligor under the trusts covenant to pay. | am satisfied that the trustee corporations are "insolvent"
within the judicially accepted meaning under the CCAA.

30 Thedecisionin StelcoInc., Re® setsout three digunctivetests. A company will be an insolvent "debtor company" under
the CCAA if: (a) it isfor any reason unable to meet its obligations as they generally become due; or (b) it has ceased paying
its current obligations in the ordinary course of business as they generally become due; or (c) the aggregate of its property is
not, at a fair valuation, sufficient or, if disposed of at a fairly conducted sale under legal process, would not be sufficient to
enable payment of al its obligations, due and accruing due.

31 | am satisfied that on the material filed as of August 13, 2007 and the stoppage of payment by trustees of the Conduits
(which continues), the Conduits and now the Respondents remain unable to meet their liabilities at the present time.

32  The Conduits and now trustees in my view meet the test accepted by the Court in Selco Inc., Re of being "reasonably
expected to run out of liquidity within a reasonable proximity of time as compared with the time reasonably reguired to

implement arestructuring." 4 Indeed, it was that very circumstance that brought about the standstill agreement and the ensuing
discussions and negotiations to formulate a Plan.

33 Finally on this point | am satisfied that the insolvency of the Respondents is not affected or negated by contractual
provisions in the applicable notes and trust indentures that limit Noteholders' recourse to the trust assets held in the Conduits.
This statement should not be taken as a determination of the rights or remedies of any creditor.

34 It was urged and | accept that the applicants are creditors under ss. 4 and 5 of the CCAA and as such are entitled to
standing to propose a Plan for restructuring the ABCP.
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35  Onthereturn of the motion for the Initial Order, while the proceeding was technically "ex parte," a significant number
of interested parties were represented. None of those parties opposed the making of the Initial Order and since then no one has
come forward to challenge the entitlement of the Applicantsto the Initial Order.

36 S 8of the CCAA renders ineffective any provisionsin the trust indentures that otherwise purport to restrict, directly or
indirectly, the rights of the Applicants to bring this application:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the rights
of creditors or any class of them and has full force and effect notwithstanding anything to the contrary contained in that
instrument.

37  Seedsothefollowing for the proposition that a trust indenture cannot by itsterms restrict recourse to the CCAA. 5

38  Another feature of this Application is the joining within asingle proceeding of claims by many parties against each of the
Respondents. Rules 5.01 and 5.02 of the Rules of Civil Procedure allow for thejoinder of claims by multiple applicants against
multiple respondents. It is not necessary that all relief claimed by each applicant be claimed against each respondent. Here the
Applicants assert claims for relief against the Respondents involving common questions of law and fact. Joining of the claims
in one proceeding promotes the convenient administration of justice.

39 | amsatisfied that in the unique circumstances that prevail here, the practical restructuring of the ABCP claims can only
be implemented on a global basis; accordingly, if there were separate proceedings, each individual plan would of necessity
have been conditional upon approval of all the other plans.

40  One further somewhat unusua aspect of this Application has been the filing of the proposed Plan along with the request
for thenitial Order. Thisisnot unusual in what have cometo be known as"liquidating" CCAA applicationswhere the creditors
are in agreement when the matter first comes to Court. It is more unusual where there are alarge number of creditors who are
agreed but a significant number of investors who have yet to be consulted.

41  In general terms, besides complying with the technical requirements of the CCAA, this Application is consistent with
the purpose and policy underlying the Act. It is well established that the CCAA is remedial legislation, intended to facilitate
compromises and arrangements. The Court should give the statute a broad and liberal interpretation so as to encourage and
facilitate successful restructurings whenever possible.

42  The CCAA isto be broadly interpreted as giving the Court a good deal of power and flexibility. The very brevity of the
CCAA and the fact that it is silent on details permits awide and liberal construction to enable it to serve its remedial purpose.

43 A restructuring under the CCAA may take any number of forms, limited only by the creativity of those proposing the
restructuring. The courts have developed new and creative remedies to ensure that the objectives of the CCAA are met.

[45] The CCAA isdesigned to be aflexible instrument, and it is that very flexibility which givesit its efficacy. ... It isnot
infrequently that judges are told, by those opposing a particular initiative at a particular time, that if they make a particular
order that is requested it will be the first time in Canadian jurisprudence (sometimes in global jurisprudence, depending
upon the level of the rhetoric) that such an order has been made! Nonetheless, the orders are made, if the circumstances
are appropriate and the orders can be made within the framework and in the spirit of the CCAA legidation. [Emphasis

added.] ©

44 Similarly, the courts have acknowledged the need to maintain flexibility in CCAA matters, discouraging importation
of any statutory provisions, restrictions or requirements that might impede creative use of the CCAA without a demonstrated
need or statutory direction.
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45 | am satisfied that a failure of the Plan would cause far-reaching negative consegquences to investors, including pension
funds, governments, business corporations and individuals.

46  All thoseinvolved, particularly the individuals, may not yet appreciate the consequences involved with a Plan failure.

47 In order that those who are affected have an opportunity to consider al the consequences and decide whether or not
they are prepared to vote in favour of the proposed or any other Plan, the stay of proceedings sought in favour of those parties
integrally involved in the financial management of the Condulits or whose support is essential to the Plan is appropriate.

48 S 11 of the CCAA provides for stays of proceedings against the debtor companies. It is silent as to the availability of
stays in favour of non-parties. The granting of staysin favour of non-parties has been held to be an appropriate exercise of the

Court'sjurisdiction. A number of authorities have supported the concept of a stay to enable a"global resolution.” 7

49  Morerecently in Calpine Canada Energy Ltd., Re8, Romaine J. of the Alberta Court of Queens Bench permitted not
only an initial order, but also one that extended after exit from CCAA without a plan so that the process of the CCAA would
not be undermined against orders made during an unsuccessful plan.

50 Finally, | am satisfied at this stage of the approval of filing of the Initial Plan that all creditors be placed in a single
class. The CCAA provides no statutory guidance to assist the Court in determining the proper classification of creditors. The
tests for proper classification of creditors for the purpose of voting on a CCAA plan of arrangement have been developed in

the case law. 2

51 ThePlanis, in essence, an offer to all investors that must be accepted by or made binding on all investors. In light of
this reality, the Applicants propose that there be a single class of creditors consisting of all ABCP holders. It is urged that all
holders of ABCP invested in the Canadian marketplace with its lack of transparency and other common problems. The Plan
treats all ABCP holders equitably. While therisks differ as among traditional assets, ineligible assets and synthetic assets, | am
advised that the calculation of the differing risks and corresponding interests has been taken into account consistently across
all of the ABCP in the Plan.

52 | am sdtisfied that, at least at this stage, fragmentation of classes would render it excessively difficult to obtain approval
of aCCAA plan and is therefore contrary to the purpose of the CCAA.

Not every difference in the nature of a debt due to a creditor or a group of creditors warrants the creation of a separate
class. What is required is some community of interest and rights which are not so dissimilar as to make it impossible for

the creditors in the class to consult with a view toward a common interest. 1°

53 The Court of Appeal for Ontario in Stelco, Re noted that a "commonality of interest" applied. Likely fact-driven
circumstances were at the heart of classification.

Itisclear that classification is afact-driven exercise, dependent upon the circumstances of each particular case. Moreover,
given the nature of the CCAA process and the underlying flexibility of that process — aflexibility which isits genius —

there can be no fixed rules that must apply in all cases. 1

54  For the above reasons the Initial Order and Meeting Ordered will issue in the form filed and signed.

55 | note that the process includes sending to each investor a detailed and comprehensive description of the problems
that developed in the ABCP market as well as its proposed solution. In a recognition that the understanding of the problem
and its proposed solution might be difficult to understand, the Investor Committee is to be commended for arranging to hold
information meetings across Canada.
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56 | am of the view that resolution of this difficult and complex problem will be best achieved by those directly affected
reaching agreement in atimely fashion for alasting resolution.

Schedule A
Conduits
Apollo Trust
Apsley Trust
AriaTrust
Aurora Trust
Comet Trust
Encore Trust
Gemini Trust
Ironstone Trust
MMAI-I Trust
Newsnore Canadian Trust
Opus Trust
Planet Trust
Rocket Trust
Selkirk Funding Trust
Silverstone Trust
Slate Trust
Structured Asset Trust
Structured Investment Trust |11
Symphony Trust
Whitehall Trust
Schedule B
Applicants
ATB Financid
Caisse de Dépot et Placement du Québec

Canaccord Capital Corporation
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Canada Post Corporation

Credit Union Central of Alberta Limited
Credit Union Central of British Columbia
Credit Union Central of Canada

Credit Union Central of Ontario

Credit Union Central of Saskatchewan
Degardins Group

Magna International Inc.

National Bank Financial Inc./National Bank of Canada
NAV Canada

Northwater Capital Management Inc.
Public Sector Pension Investment Board

The Governors of the University of Alberta

Application granted.

Footnotes

1

See Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at 31 contrasted with Royal
Oak Mines Inc., Re (1999), 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercial List]) at 316.

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.) per Doherty J.A. (in dissent on result but not
on this point); also casesreferred to in Cadillac Fairview Inc., Re (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List])

Selco Inc., Re (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercia List]) at paras 21-22; leave to appeal to C.A. refused, (Ont.
C.A.); leaveto appeal to S.C.C. refused (S.C.C.)

Supra at (2004) paragraphs 26 and 28.

Instruments such astrust deeds may give specified rightsto creditors or any class of them in certain circumstances. Some instruments
may purport to provide that a creditor may not circumvent any limitation in the rights contained in the instrument by proposing an
arrangement under the CCAA and thereby obtaining wider or extended rights. ... Relief under the CCAA is available notwithstanding
the terms of any instrument. [Footnote omitted.] (John D. Honsberger, Debt Restructuring: Principles and Practice, vol. 1 (Aurora:
Canada Law Book, 1997+) at 9-18). See aso Citibank Canada v. Chase Manhattan Bank of Canada [1991 CarswellOnt 182 (Ont.
Gen. Div.)], supra, at paras. 25-26; United Used Auto & Truck PartsLtd., Re (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers])
at para. 11

Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial
List]) at para. 45

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) at paras. 23-25; Muscletech Research
& Development Inc., Re (2006), 19 C.B.R. (5th) 54 (Ont. S.C.J. [Commercial List]) at para. 3
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8 Calpine Canada Energy Ltd., Re (2006), 19 C.B.R. (5th) 187 (Alta. Q.B.) at paras. 33-34; Calpine Canada Energy Ltd., Re [2007
CarswellAlta 156 (Alta. Q.B.)] (8 February 2007), Calgary 0501-17864 at 5

9 Campeau Corp., Re (1991), 10 C.B.R. (3d) 100 (Ont. Gen. Div.) at para. 18
10 Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at paras. 13-14

11 Selco Inc., Re (2005), 15 C.B.R. (5th) 307 (Ont. C.A.), at para. 22
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Most Recent Distinguished: Bauscher-Grant FarmsInc. v. Lake Diefenbaker Potato Corp. | 1998 Carswell Sask 335, 167 Sask.
R. 14,[1998] S.J. No. 344, 80 A.C.W.S. (3d) 62, [1998] 8 W.W.R. 751 | (Sask. Q.B., May 11, 1998)

1993 CarswellOnt 183
Ontario Court of Justice (General Division — Commercial List)

Lehndorff General Partner Ltd., Re

1993 CarswellOnt 183, [1993] O.J. No. 14, 17 C.B.R. (3d) 24, 37 A.C.W.S. (3d) 847, 9 B.L.R. (2d) 275

Re Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36; Re Courts
of Justice Act, R.S.0. 1990, c. C-43; Re plan of compromise in respect of
LEHNDORFF GENERAL PARTNER LTD. (in its own capacity and in its
capacity as general partner of LEHNDORFF UNITED PROPERTIES (CANADA),
LEHNDORFF PROPERTIES (CANADA) and LEHNDORFF PROPERTIES
(CANADA) II) and in respect of certain of their nominees LEHNDORFF UNITED
PROPERTIES (CANADA) LTD., LEHNDORFF CANADIAN HOLDINGS LTD.,
LEHNDORFF CANADIAN HOLDINGS I1 LTD., BAYTEMP PROPERTIES
LIMITED and 102 BLOOR STREET WEST LIMITED and in respect of
THG LEHNDORFF VERMOGENSVERWALTUNG GmbH (in its capacity
as limited partner of LEHNDORFF UNITED PROPERTIES (CANADA))

Farley J.

Heard: December 24, 1992
Judgment: January 6, 1993
Docket: Doc. B366/92

Counsel: Alfred Apps, Robert Harrison and Melissa J. Kennedy , for applicants.

L. Crozier , for Roya Bank of Canada.

R.C. Heintzman , for Bank of Montreal.

J. Hodgson, Susan Lundy and James Hilton , for Canada Trustco Mortgage Corporation.
Jay Schwartz , for Citibank Canada.

Sephen Golick , for Peat Marwick Thorne” Inc., proposed monitor.
John Teolis, for Fuji Bank Canada.
Robert Thorton , for certain of the advisory boards.

Subject: Corporate and Commercia; Insolvency

Headnote
Corporations --- Arrangements and compromises — Under Companies Creditors Arrangements Act —
Arrangements — Effect of arrangement — Stay of proceedings

Corporations — Arrangements and compromises — Companies Creditors Arrangement Act — Stay of proceedings —
Stay being granted even where it would affect non-applicants that were not companies within meaning of Act — Business
operations of applicants and non-applicants being so intertwined as to make stay appropriate.
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The applicant companies were involved in property development and management and sought the protection of the
Companies Creditors Arrangement Act ("CCAA") inorder that they could present aplan of compromise. They also sought
astay of all proceedings against theindividual company applicantseither in their own capacities or because of their interest
in alarger group of companies. Each of the applicant companies was insolvent and had outstanding debentures issued
under trust deeds. They proposed a plan of compromise among themselves and the holders of the debentures as well as
those others of their secured and unsecured creditors deemed appropriate in the circumstances.

A question arose as to whether the court had the power to grant a stay of proceedings against non-applicants that were not
companies and, therefore, not within the express provisions of the CCAA.

Held:
The application was allowed.

It was appropriate, given the significant financia intertwining of the applicant companies, that a consolidated plan be
approved. Further, each of the applicant companies had a realistic possibility of being able to continue operating even
though each was currently unable to meet all of its expenses. This was precisely the sort of situation in which all of the
creditors would likely benefit from the application of the CCAA and in which it was appropriate to grant an order staying
proceedings.

The inherent power of the court to grant stays can be used to supplement s. 11 of the CCAA when it isjust and reasonable
todo so. Clearly, the court had the jurisdiction to grant astay in respect of any of the applicants that were companiesfitting
thecriteriainthe CCAA. However, the stay requested also involved limited partnershipswhere (1) the applicant companies
acted on behalf of the limited partnerships, or (2) the stay would be effective against any proceedings taken by any party
against the property assets and undertakings of the limited partnershipsin which they held a direct interest. The business
operations of the applicant companies were so intertwined with the limited partnerships that it would be impossible for a
stay to be granted to the applicant companies that would affect their business without affecting the undivided interest of
the limited partnershipsin the business. As aresult, it was just and reasonable to supplement s. 11 and grant the stay.

While the provisions of the CCAA allow for acramdown of a creditor's claim, as well asthe interest of any other person,
anyone wishing to start or continue proceedings against the applicant companies could use the comeback clause in the

order to persuade the court that it would not be just and reasonabl e to maintain the stay. In such a motion, the onus would
be on the applicant companies to show that it was appropriate in the circumstances to continue the stay.

Table of Authorities

Cases considered:
Amirault Fish Co., Re, 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. T.D.) — referred to
Associated Investors of Canada Ltd., Re, 67 C.B.R. (N.S.) 237, Alta. L.R. (2d) 259, [1988] 2 W.W.R. 211, 38 B.L.R.
148, (sub nom. Re First Investors Corp.) 46 D.L.R. (4th) 669 (Q.B.) , reversed (1988), 71 C.B.R. 71, 60 Alta. L.R.
(2d) 242, 89 A.R. 344 (C.A.) — referred to
Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) — referred to
Canada Systems Group (EST) v. Allen-Dale Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont.

H.C.) [affirmed (1983), 41 O.R. (2d) 135, 33 C.P.C. 210, 145 D.L.R. (3d) 266 (C.A.) ] — referred to
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Empire-Universal Films Ltd. v. Rank, [1947] O.R. 775[H.C.] — referred to
Feifer v. Frame Manufacturing Corp., Re, 28 C.B.R. 124, [1947] Que. K.B. 348 (C.A.) — referred to

Fine's Flowers Ltd. v. Fine's Flowers (Creditors of) (1992), 10 C.B.R. (3d) 87, 4 B.L.R. (2d) 293, 87 D.L.R. (4th)
391, 7 O.R. (3d) 193 (Gen. Div.) — referred to

Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (C.S. Que.) [affirmed (1982), 45 C.B.R.
(N.S.)) 11 (Que. C.A.)) | — referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2
W.W.R. 136 (C.A.) — referred to

Inducon Development Corp. Re (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) — referred to

International Donut Corp. v. 050863 N.B. Ltd. (1992), 127 N.B.R. (2d) 290, 319 A.P.R. 290 (Q.B.) — considered
Keppoch Development Ltd., Re (1991), 8 C.B.R. (3d) 95 (N.S. T.D.) — referred to

Langley's Ltd., Re, [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.) — referred to

McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) — referred to

Meridian Developments Inc. v. Toronto Dominion Bank, 52 C.B.R. (N.S.) 109, [1984] 5 W.W.R. 215, 32 Alta. L.R.
(2d) 150, 53 A.R. 39, 11 D.L.R. (4th) 576 (Q.B.) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S) 1, 63 Alta. L.R. (2d) 361, 92
A.R.1(Q.B.) —referred to

Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 141 (B.C. S.C.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey)
41 0.A.C. 282, 1 O.R. (3d) 289 (C.A.) — referred to

Quintette Coal Ltd. v. Nippon Sedl Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105 (C.A.) , affirming (1990),
2 C.B.R. (3d) 291, 47 B.C.L.R. (2d) 193 (S.C.) , leave to appeal to S.C.C. refused (1991), 7 C.B.R. (3d) 164 (note),
55 B.C.L.R. (2d) xxxiii (note), 135 N.R. 317 (note) — referred to

Reference re Companies Creditors Arrangement Act (Canada), [1934] S.C.R. 659, 16 C.B.R. 1, [1934] 4 D.L.R.
75 — referred to

Seven Mile Dam Contractorsv. R. (1979), 13B.C.L.R. 137,104 D.L.R. (3d) 274 (S.C.) , affirmed (1980), 25B.C.L.R.
183 (C.A.) — referred to

Skar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621 (Ont. Gen.
Div.) —referred to
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Savik, Re (1992), 12 C.B.R. (3d) 157 (B.C. S.C.) — considered

Sephanie's Fashions Ltd., Re (1990), 1 C.B.R. (3d) 248 (B.C. S.C.) — referred to

Ultracare Management Inc. v. Zevenberger (Trustee of) (1990), 3 C.B.R. (3d) 151, (sub nom. Ultracare Management
Inc. v. Gammon) 1 O.R. (3d) 321 (Gen. Div.) — referred to

United Maritime Fishermen Co-operative, Re (1988), 67 C.B.R. (N.S) 44, 84 N.B.R. (2d) 415, 214 A.P.R. 415
(Q.B.), varied on reconsideration (1988), 68 C.B.R. (N.S.) 170, 87 N.B.R. (2d) 333,221 A.P.R. 333 (Q.B.) , reversed
(1988), 69 C.B.R. (N.S.) 161, 88 N.B.R. (2d) 253, 224 A.P.R. 253, (sub nom. Cdn. Co-op. Leasing Servicesv. United
Maritime Fishermen Co-op.) 51 D.L.R. (4th) 618 (C.A.) — referred to

Statutes consider ed:

Bankruptcy Act, R.S.C. 1985, ¢. B-3 —

S. 85

S. 142

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 — preamble
S. 2

s. 3

s. 4

s.5

S. 6

s.7

S. 8

s. 11

Courts of Justice Act, R.S.0O. 1990, c. C.43.
Judicature Act, The, R.S.0. 1937, c. 100.

Limited Partnerships Act, R.S.0. 1990, c. L.16 —
s. 2(2)

s. 3(1)

s. 8

s.9

s 11
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s. 12(1)

s. 13

s. 15(2)

S. 24

Partnership Act, R.S.A. 1980, c.P-2 — Pt. 2

s. 75
Rules considered:

Ontario, Rules of Civil Procedure —
r.8.01

r.8.02

Application under Companies Creditors Arrangement Act to file consolidated plan of compromise and for stay of proceedings.
Farley J.:

1 Thesearemy written reasonsrelating to therelief granted the applicants on December 24, 1992 pursuant to their application
under the Companies Creditors Arrangement Act , R.S.C. 1985, c. C-36 ("CCAA") and the Courts of Justice Act , R.S.O. 1990,
c. C.43 ("CJA"). Therelief sought was as follows:

(8) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(c) authorization for the applicantsto file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the consolidated
plan of compromise;

(e) astay of al proceedings taken or that might be taken either in respect of the applicants in their own capacity or on
account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada) ("LPC") and
Lehndorff Properties (Canada) 11 ("LPC 11") and collectively (the "Limited Partnerships") whether as limited partner, as
general partner or asregistered titleholder to certain of their assets as bare trustee and nominee; and

(f) certain other ancillary relief.

2 The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in Canada and
elsewhere. The group appearsto have suffered in the same way that anumber of other property devel opers and managers which
have al so sought protection under the CCAA inrecent years. The applicantsareinsolvent; they each have outstanding debentures
issues under trust deeds; and they propose a plan of compromise among themselves and the holders of these debentures as well
asthose others of their secured and unsecured creditors asthey deemed appropriate in the circumstances. Each applicant except
THG Lehndorff Vermégensverwaltung GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under
the laws of Germany. Each of the applicants has assets or does business in Canada. Therefore each is a"company” within the
definition of s. 2 of the CCAA. The applicant Lehndorff General Partner Ltd. ("General Partner Company") is the sole general
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partner of the Limited Partnerships. The General Partner Company has sole control over the property and businesses of the
Limited Partnerships. All major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner Company have as their sole
purpose the holding of title to properties as bare trustee or nominee on behalf of the Limited Partnerships. LUPC is a limited
partnership registered under the Limited Partnership Act , R.S.0. 1990, c. L.16 ("Ontario LPA"). LPC and LPC Il are limited
partnershipsregistered under Part 2 of the Partnership Act , R.S.A. 1980, c. P-2 ("AlbertaPA") and each isregistered in Ontario
asan extraprovincial limited partnership. LUPC has over 2,000 beneficial limited partners, LPC over 500 and LPC |1 over 250,
most of whom are residents of Germany. As at March 31, 1992 LUPC had outstanding indebtedness of approximately $370
million, LPC $45 million and LPC Il $7 million. Not al of the members of the Group are making an application under the
CCAA.. Taken together the Group's indebtedness as to Canadian matters (including that of the applicants) was approximately
$543 million. In the summer of 1992 various creditors (Canada Trustco Mortgage Company, Bank of Montreal, Royal Bank of
Canada, Canadian Imperial Bank of Commerce and the Bank of Tokyo Canada) made demandsfor repayment of their loans. On
November 6, 1992 Funtanua | nvestments Limited, aminor secured lendor also made a demand. An interim standstill agreement
was worked out following a meeting of July 7, 1992. In conjunction with Peat Marwick Thorne Inc. which has been acting as
an informal monitor to date and Fasken Campbell Godfrey the applicants have held multiple meetings with their senior secured
creditors over the past half year and worked on a restructuring plan. The business affairs of the applicants (and the Limited
Partnerships) are significantly intertwined as there are multiple instances of intercorporate debt, cross-default provisions and
guarantees and they operated a centralized cash management system.

3 This process has now evolved to a point where management has developed a consolidated restructuring plan which plan
addresses the following issues:

(a) The compromise of existing conventional, term and operating indebtedness, both secured and unsecured.
(b) The restructuring of existing project financing commitments.

(c) New financing, by way of equity or subordinated debt.

(d) Elimination or reduction of certain overhead.

(e) Viability of existing businesses of entities in the Lehndorff Group.

(f) Restructuring of income flows from the limited partnerships.

(g) Disposition of further real property assets aside from those disposed of earlier in the process.

(h) Consolidation of entitiesin the Group; and

(i) Rationalization of the existing debt and security structure in the continuing entitiesin the Group.

Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for January 20 and 21, 1993 in
Germany and an information circular has been prepared and at the time of hearing was being translated into German. This
application was brought on for hearing at this time for two general reasons: (a) it had now ripened to the stage of proceeding
with what had been distilled out of the strategic and consultative meetings; and (b) there were creditors other than senior secured
lenders who were in aposition to enforce their rights against assets of some of the applicants (and Limited Partnerships) which
if such enforcement did take place would result in an undermining of the overall plan. Notice of this hearing was given to
variouscreditors: Barclays Bank of Canada, BarclaysBank PL C, Bank of Montreal, Citibank Canada, Canada Trustco Mortgage
Corporation, Roya Trust Corporation of Canada, Royal Bank of Canada, the Bank of Tokyo Canada, Funtauna I nvestments
Limited, Canadian Imperial Bank of Commerce, Fuji Bank Canada and First City Trust Company. In this respect the applicants
have recognized that although the initial application under the CCAA may be made on an ex parte basis (s. 11 of the CCAA;
Re Langley'sLtd., [1938] O.R. 123,[1938] 3D.L.R. 230 (C.A.) ; Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95 (N.S.
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T.D.) . The court will be concerned when major creditors have not been alerted even in the most minimal fashion (Re Inducon
Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

4 "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen Co-operative
(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.) , at pp. 55-56, varied on reconsideration (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.) ,
reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.) , a pp. 165-166; Re Stephanie's Fashions Ltd. (1990),
1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v.
Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on another point, at pp. 306-310
(O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. Ultracare Management Inc. v. Gammon ) (1990), 1
O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s. 3 and as defined
s. 2) of the CCAA in that they are debtor companies since they are insolvent, they have outstanding an issue of debentures
under atrust deed and the compromise or arrangement that is proposed includes that compromise between the applicants and
the holders of those trust deed debentures. | am aso satisfied that because of the significant intertwining of the applicants it
would be appropriate to have a consolidated plan. | would also understand that this court (Ontario Court of Justice (General
Division)) is the appropriate court to hear this application since all the applicants except GmbH have their head office or their
chief place of business in Ontario and GmbH, athough it does not have a place of business within Canada, does have assets
located within Ontario.

5 TheCCAA isintended to facilitate compromises and arrangements between companies and their creditors asan aternative
to bankruptcy and, as such, is remedial legidation entitled to a liberal interpretation. It seems to me that the purpose of the
statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal with their assets so as to
enable plan of compromise or arrangement to be prepared, filed and considered by their creditors and the court. In theinterim, a
judge has great discretion under the CCAA to make order so as to effectively maintain the status quo in respect of an insolvent
company whileit attemptsto gain the approval of its creditorsfor the proposed compromise or arrangement which will beto the
benefit of both the company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Referencere
Companies Creditors Arrangement Act, [1934] S.C.R. 659 at p. 661, 16 C.B.R. 1,[1934] 4D.L.R. 75 ; Meridian Devel opments
Inc. v. Toronto Dominion Bank, [1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon
Seel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.), at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d)
193 (S.C.), leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra, a p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.) ,
at p. 199 and "Reorganizations Under The Companies Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar
Rev. 587 at p. 592.

6 TheCCAA isintended to provide a structured environment for the negotiation of compromises between a debtor company
and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. see Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra at pp. 297 and 316; Re Sephani€'s Fashions Ltd. , supra, at pp. 251-252 and Ultracare Management Inc.
v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It has been held that the intention of the CCAA is to prevent any
manoeuvres for positioning among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are less aggressive and would
undermine the company's financial position making it even less likely that the plan will succeed: see Meridian Devel opments
Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should
not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by
the benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the CCAA
must be for the debtor and all of the creditors: see Quintette Coal Ltd. v. Nippon Seel Corp. , supra, a pp. 108-110; Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311,51 B.C.L.R. (2d) 84 (C.A.) , at pp. 315-318 (C.B.R.) and
Re Stephani€'s Fashions Ltd. , supra, at pp. 251-252.
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7  One of the purposes of the CCAA isto facilitate ongoing operations of a business where its assets have a greater value as
part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative, sale
of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankruptcy Act , R.S.C. 1985, c.
B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy and Insolvency Act ("BIA"), it
is possible under the CCAA to bind secured creditors it has been generally speculated that the CCAA will be resorted to by
companies that are generally larger and have a more complicated capital structure and that those companies which make an
application under the BIA will be generally smaller and have aless complicated structure. Reorganization may include partial
liquidation whereit isintended as part of the process of areturn to long term viability and profitability. See Hongkong Bank of
Canada v. Chef Ready Foods Ltd. , supra, at p. 318 and Re Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237
(Alta. Q.B.) at pp. 245, reversed on other grounds at (1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appearsto methat the purpose
of the CCAA isalsoto protect theinterests of creditorsand to enable an orderly distribution of the debtor company'saffairs. This
may involve awinding-up or liquidation of a company or simply a substantial downsizing of its business operations, provided
the same is proposed in the best interests of the creditors generally. See Re Associated Investors of Canada Ltd. , supra, at p.
318; Re Amirault Fish Co., 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.).

8 It strikes methat each of the applicantsin this case has aredlistic possibility of being able to continue operating, although
each is currently unable to meet all of its expenses albeit on areduced scale. Thisis precisely the sort of circumstance in which
all of the creditors are likely to benefit from the application of the CCAA and inwhich it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise and arrangement.

9 Let menow review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been made under
this Act in respect of any company, the court, on the application of any person interested in the matter, may, on notice to
any other person or without notice asit may seefit,

(a) make an order staying, until such time as the court may prescribe or until any further order, al proceedings taken or
that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either of them;

(b) restrain further proceedingsin any action, suit or proceeding against the company on such terms asthe court seesfit; and

(c) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the company
except with the leave of the court and subject to such terms as the court imposes.

10  The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accomplish its
legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The power to grant a
stay therefore extends to a stay which affected the position not only of the company's secured and unsecured creditors, but also
all non-creditors and other parties who could potentially jeopardize the success of the plan and thereby the continuance of the
company. See Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. , supra, at pp. 12-17 (C.B.R.) and Quintette Coal
Ltd. v. Nippon Steel Corp. , supra, at pp. 296-298 (B.C. S.C.) and pp. 312-314 (B.C. C.A.) and Meridian Developments Inc.
v. Toronto Dominion Bank , supra, at pp. 219 ff. Further the court has the power to order a stay that is effective in respect of
therights arising in favour of secured creditors under all forms of commercia security: see Hongkong Bank of Canada v. Chef
Ready Foods Ltd. , supra, at p. 320 where Gibbs J.A. for the court stated:

The trend which emerges from this sampling will be given effect here by holding that where the word "security” occurs
inthe C.C.A.A., itincludess. 178 security and, where the word creditor occurs, it includes a bank holding s. 178 security.
To the extent that there may be conflict between the two statutes, therefore, the broad scope of the C.C.A.A. prevails.

11 The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory contracts,
including, without limitation agreements with the applying companies for the supply of goods or services, from doing so: see
Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (C.S. Que.) at pp. 290-291 and Quintette Coal Ltd. v.
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Nippon Steel Corp. , supra, at pp. 311-312 (B.C. C.A.). The stay may also extend to prevent a mortgagee from proceeding with
foreclosure proceedings (see Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 141 (B.C. S.C.) or to prevent landlords
from terminating leases, or otherwise enforcing their rights thereunder (see Feifer v. Frame Manufacturing Corp. (1947), 28
C.B.R. 124 (C.A. Que.) ). Amounts owing to landlords in respect of arrears of rent or unpaid rent for the unexpired portion of
lease terms are properly dealt with in aplan of compromise or arrangement: see Sklar-Peppler Furniture Corp. v. Bank of Nova
Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) especialy at p. 318. The jurisdiction of the court to make orders under the
CCAA intheinterest of protecting the debtor company so asto enableit to prepare and file a plan is effective notwithstanding
the terms of any contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the rights
of creditors or any class of them and has full force and effect notwithstanding anything to the contrary contained in that
instrument.

The power to grant a stay may also extend to prevent personsfrom exercising any right of set off in respect of the amounts owed
by such a person to the debtor company, irrespective of whether the debtor company has commenced any action in respect of
which the defense of set off might be formally asserted: see Quintette Coal Ltd. v. Nippon Seel Corp. , supra, at pp. 312-314
(B.C.CA)).

12 It was submitted by the applicants that the power to grant a stay of proceedings may also extend to a stay of proceedings
against non-applicants who are not companies and accordingly do not come within the express provisions of the CCAA.
In support thereof they cited a CCAA order which was granted staying proceedings against individuals who guaranteed the
obligations of a debtor-applicant which was a qualifying company under the terms of the CCAA: see Re Savik , unreported,
[1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157 (B.C. S.C.) ]. However in the Savik situation the individual
guarantors were officers and shareholders of two companies which had sought and obtained CCAA protection. Vickers J. in
that case indicated that the facts of that case included the following unexplained and unamplified fact [at p. 159]:

5. The order provided further that all creditors of Norvik Timber Inc. be enjoined from making demand for payment upon
that firm or upon any guarantor of an obligation of the firm until further order of the court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in exchange for cash and
shares. However the basis of the stay order originally granted was not set forth in this decision.

13 It appearsto me that Dickson J. in International Donut Corp. v. 050863 N.D. Ltd. , unreported, [1992] N.B.J. No. 339
(N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was focusing only on the stay arrangements of the CCAA
when concerning a limited partnership situation he indicated [at p. 295 N.B.R.]:

In August 1991 the limited partnership, through its general partner the plaintiff, applied to the Court under the Companies
Creditors Arrangement Act , R.S.C., c. C-36 for an order delaying the assertion of claims by creditors until an opportunity
could be gained to work out with the numerous and sizable creditors acompromise of their claims. An order was obtained
but it in due course expired without success having been achievedin arranging with creditorsacompromise. That effort may
have been wasted, because it seems questionable that the federal Act could have any application to a limited partnership
in circumstances such asthese . (Emphasis added.)

14 | am not persuaded that the words of s. 11 which are quite specific as relating as to a company can be enlarged to
encompass something other than that. However it appears to me that Blair J. was clearly in the right channel in hisanalysisin
Campeau v. Olympia & York Developments Ltd. unreported, [1992] O.J. No. 1946 [now reported at 14 C.B.R. (3d) 303 (Ont.
Gen. Div.) ] at pp. 4-7 [at pp. 308-310 C.B.R.].

The Power to Stay

The court has aways had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient to do
so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) Ltd. v. Allendale
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Mutual Insurance Co. (1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.) , and cases referred to therein. In the civil
context, this general power is also embodied in the very broad terms of s. 106 of the Courts of Justice Act , R.S.0. 1990,
c. C.43, which provides as follows:

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any proceeding in
the court on such terms as are considered just.

Recently, Mr. Justice O'Connell has observed that this discre tionary power is "highly dependent on the facts of each
particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 24127/88 (Ont. Gen. Div.)], [1992]
0.J. No. 1330.

Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the court is
specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil Procedure .
The authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), is an example of the latter. The
power to stay judicial and extra-judicial proceedings under s. 11 of the C.C.A.A., is an example of the former. Section
11 of the C.C.A.A. provides as follows.

The Power to Stay in the Context of C.C.A.A. Proceedings

By itsformal titlethe C.C.A.A. isknown as"An Act to facilitate compromises and arrangements between companies and
their creditors'. To ensure the effective nature of such a"facilitative" process it is essential that the debtor company be
afforded a respite from the litigious and other rights being exercised by creditors, while it attempts to carry on asagoing
concern and to negotiate an acceptable corporate restructuring arrangement with such creditors.

Inthisrespect it hasbeen observed that the C.C.A.A. is"to beused asapractical and effectiveway of restructuring corporate
indebtedness.”": see the case comment following the report of Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.
(1988), 72 C.B.R. (N.S)) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.) , and the approval of that remark as "a perceptive
observation about the attitude of the courts" by Gibbs J.A. in Quintette Coal Ltd. v. Nippon Seel Corp. (1990), 51 B.C.L.R.
(2d) 105 (C.A)) at p. 113 [B.C.L.R].

Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the few cases directly on point, and the others in which
thereis persuasive obiter, it would appear to be that the courts have concluded that under s. 11 thereisa discretionary
power to restrain judicial or extra-judicial conduct against the debtor company the effect of which is, or would be,
serioudly to impair the ability of the debtor company to continue in business during the compromise or arrangement
negotiating period .

(emphasis added)

| agree with those sentiments and would simply add that, in my view, the restraining power extends as well to conduct
which could seriously impair the debtor's ahility to focus and concentrate its efforts on the business purpose of negotiating
the compromise or arrangement. [In this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8 C.B.R. (3d) 62
(Ont. Gen. Div.) at p. 77.]

I must have regard to these foregoing factors while | consider, as well, the general principles which have historically
governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr. Justice Montgomery
in Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance, supra(a"MississaugaDerailment” case), at pp. 65-66
[C.P.C.]. The balance of convenience must weigh significantly in favour of granting the stay, as a party's right to have
access to the courts must not be lightly interfered with. The court must be satisfied that a continuance of the proceeding
would serve as an injustice to the party seeking the stay, in the sense that it would be oppressive or vexatious or an abuse
of the process of the court in some other way. The stay must not cause an injustice to the plaintiff.
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It is quite clear from Empire-Universal Films Limited v. Rank, [1947] O.R. 775 (H.C.) that McRuer C.J.H.C. considered that
The Judicature Act [R.S.0. 1937, c. 100] then [and now the CJA] merely confirmed a statutory right that previously had been
considered inherent in the jurisdiction of the court with respect to itsauthority to grant astay of proceedings. See also McCordic
v. Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd. v. Allen-Dale Mutual Insurance Co. (1982),
29 C.P.C. 60 (H.C.) at pp. 65-66.

15 Montgomery J. in Canada Systems, supra, at pp. 65-66 indicated:

Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 in granting a stay reviewed the authorities
and concluded that the inherent jurisdiction of the Court to grant a stay of proceedings may be made whenever it is just
and reasonable to do so. "This court has amplejurisdiction to grant astay whenever it isjust and reasonable to do so." (Per
Lord Denning M.R. in Edmeadesv. Thames Board MillsLtd., [1969] 2 Q.B. 67 at 71, [1969] 2 All E.R. 127 (C.A.)). Lord
Denning's decision in Edmeades was approved by Lord Justice Daviesin Lanev. Willis; Lane v. Beach (Executor of Estate
of George William Willis), [1972] 1 All E.R. 430, (sub nom. Lane v. Willis; Lanev. Beach) [1972] 1 W.L.R. 326 (C.A.) .

In Weight Watchersint. Inc. v. Weight Watchers of Ont. Ltd. (1972), 25D.L.R. (3d) 419, 5 C.P.R. (2d) 122, appeal allowed
by consent without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers Inc. Inc.) 42 D.L.R. (3d) 320n, 10
C.P.R. (2d) 96n (Fed. C.A.) , Mr. Justice Heald on an application for stay said at p. 426 [25 D.L.R.]:

The principles which must govern in these matters are clearly stated in the case of Empire Universal Films Ltd. et
al. v. Rank et al., [1947] O.R. 775 at p. 779, as follows [quoting . Pierre et al. v. South American Sores (Gath &
Chaves), Ltd. et al., [1936] 1 K.B. 382 at p. 398]:

(1.) A mere balance of convenience is not a sufficient ground for depriving a plaintiff of the advantages of
prosecuting his action in an English Court if it is otherwise properly brought. The right of access to the King's
Court must not be lightly refused. (2.) In order to justify a stay two conditions must be satisfied, one positive
and the other negative: (a) the defendant must satisfy the Court that the continuance of the action would work
an injustice because it would be oppressive or vexatious to him or would be an abuse of the process of the Court
in some other way; and (b) the stay must not cause an injustice to the plaintiff. On both the burden of proof
is on the defendant.

16  Thusit appears to me that the inherent power of this court to grant stays can be used to supplement s. 11 of the CCAA
when it isjust and reasonable to do so. Is it appropriate to do so in the circumstances? Clearly thereisjurisdiction under s. 11
of the CCAA to grant a stay in respect of any of the applicants which are al companies which fit the criteria of the CCAA.
However the stay requested also involved the limited partnerships to some degree either (i) with respect to the applicants acting
on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any proceedings taken by any party against the
property assets and undertaking of the Limited Partnerships in respect of which they hold a direct interest (collectively the
"Property") as set out in the terms of the stay provisions of the order paragraphs 4 through 18 inclusive attached as an appendix
to thesereasons. [Appendix omitted.] | believethat an analysis of the operations of alimited partnership in this context would be
beneficial to an understanding of how thereisacloseinter-rel ationship to the applicantsinvolved in this CCAA proceedings and
how the Limited Partnerships and their Property are an integral part of the operations previously conducted and the proposed
restructuring.

17 A limited partnership is a creation of statute, consisting of one or more general partners and one or more limited
partners. Thelimited partnership is an investment vehicle for passive investment by limited partners. It in essence combinesthe
flow through concept of tax depreciation or credits available to "ordinary" partners under general partnership law with limited
liahility available to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and Lyle R. Hepburn, Limited
Partnerships, (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. | would note here that the limited partnership provisions of the
AlbertaPA areroughly equivalent to those found in the Ontario LPA with theinteresting side aspect that the Albertalegislation
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in s. 75 does alow for judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has al the rights and powers and is subject to all the restrictions and liabilities of a partner in a
partnership. In particular ageneral partner isfully liable to each creditor of the business of the limited partnership. The general
partner has sole control over the property and business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners
have no liability to the creditors of the limited partnership's business; the limited partners financial exposureislimited to their
contribution. The limited partners do not have any "independent” ownership rights in the property of the limited partnership.
The entitlement of the limited partnersislimited to their contribution plus any profits thereon, after satisfaction of claims of the
creditors. See Ontario LPA sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the business. In the event of the
creditors collecting on debt and enforcing security, the creditors can only look to the assets of the limited partnership together
with the assets of the general partner including the general partner's interest in the limited partnership. This relationship is
recognized under the Bankruptcy Act (now the BIA) sections 85 and 142.

18 A general partner isresponsible to defend proceedings against the limited partnership in the firm name, so in procedural
law and in practical effect, a proceeding against a limited partnership is a proceeding against the general partner. See Ontario
Rules of Civil Procedure, O. Reg. 560/84, Rules 8.01 and 8.02.

19 It appears that the preponderance of case law supports the contention that contention that a partnership including a
limited partnership is not a separate legal entity. See Lindley on Partnership , 15th ed. (London: Sweet & Maxwell, 1984), at
pp. 33-35; Seven Mile Dam Contractorsv. R. (1979), 13 B.C.L.R. 137 (S.C.) , affirmed (1980), 25 B.C.L.R. 183 (C.A.) and
"Extra-Provincial Liability of the Limited Partner", Brad A. Milne, (1985) 23 Alta. L. Rev. 345, at pp. 350-351. Milne in that
article made the following observations:

The preponderance of case law therefore supports the contention that a limited partnership is not a separate legal entity.
It appears, nevertheless, that the distinction made in Re Thorne between partnerships and trade unions could not be
applied to limited partnerships which, like trade unions, must rely on statute for their validity. The mere fact that limited
partnerships owe their existence to the statutory provision is probably not sufficient to endow the limited partnership with
the attribute of legal personality as suggested in Ruzicks unless it appeared that the Legislature clearly intended that the
limited partnership should have a separate legal existence. A review of the various provincial statutes does not reveal
any procedural advantages, rights or powers that are fundamentally different from those advantages enjoyed by ordinary
partnerships. The legislation does not contain any provision resembling section 15 of the Canada Business Corporation
Act [S.C. 1974-75, c. 33, asam.] which expressly states that a corporation has the capacity, both in and outside of Canada,
of anatural person. Itistherefore difficult to imagine that the Legislature intended to create a new category of legal entity.

20 It appears to me that the operations of alimited partnership in the ordinary course are that the limited partners take a
completely passive role (they must or they will otherwise lose their limited liability protection which would have been their
sole reason for choosing alimited partnership vehicle as opposed to an "ordinary" partnership vehicle). For alively discussion
of the question of "control" in a limited partnership as contrasted with shareholders in a corporation, see R. Flannigan, "The
Control Test of Investor Liability in Limited Partnerships' (1983) 21 Alta. L. Rev. 303; E. Apps, "Limited Partnerships and
the 'Control' Prohibition: Assessing the Liability of Limited Partners' (1991) 70 Can. Bar Rev. 611; R. Flannigan, "Limited
Partner Liability: A Response” (1992) 71 Can. Bar Rev. 552. The limited partners leave the running of the business to the
genera partner and in that respect the care, custody and the maintenance of the property, assets and undertaking of the limited
partnership in which the limited partners and the general partner hold an interest. The ownership of this limited partnership
property, assets and undertaking is an undivided interest which cannot be segregated for the purpose of legal process. It seems
to methat there must be afforded a protection of the whole since the applicants' individual interest therein cannot be segregated
without in effect dissolving the partnership arrangement. The limited partners have two courses of action to take if they are
dissatisfied with the general partner or the operation of the limited partnership as carried on by the general partner — the limited
partners can vote to (a) remove the general partner and replace it with another or (b) dissolve the limited partnership. However
Flannigan strongly argues that an unfettered right to remove the general partner would attach general liability for the limited
partners (and especially asto the question of continued enjoyment of favourable tax deductions) so that it is prudent to provide
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thisasaconditional right: Control Test, (1992), supra, at pp. 524-525. Since the applicants are being afforded the protection of
astay of proceedings in respect to allowing them time to advance a reorganization plan and completeit if the plan finds favour,
there should be a stay of proceedings (vis-a-vis any action which the limited partners may wish to take as to replacement or
dissolution) through the period of alowing the limited partners to vote on the reorganization plan itself.

21 It seemsto me that using the inherent jurisdiction of this court to supplement the statutory stay provisions of s. 11 of
the CCAA would be appropriate in the circumstances; it would be just and reasonable to do so. The business operations of
the applicants are so intertwined with the limited partnerships that it would be impossible for relief asto a stay to be granted
to the applicants which would affect their business without at the same time extending that stay to the undivided interests of
the limited partners in such. It also appears that the applicants are well on their way to presenting a reorganization plan for
consideration and a vote; this is scheduled to happen within the month so there would not appear to be any significant time
inconvenience to any person interested in pursuing proceedings. While it is true that the provisions of the CCAA allow for a
cramdown of a creditor's claim (as well as an interest of any other person), those who wish to be able to initiate or continue
proceedings against the applicants may utilize the comeback clause in the order to persuade the court that it would not be just
and reasonable to maintain that particular stay. It seems to me that in such a comeback motion the onus would be upon the
applicants to show that in the circumstances it was appropriate to continue the stay.

22  Theorder istherefore granted asto the relief requested including the proposed stay provisions.
Application allowed.

Footnotes

* As amended by the court.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

In the Matter of the Courts of Justice Act, R.S.0., 1990, C. C-43, as amended
In the Matter of a Plan of Compromise or Arrangement of Royal Oak Mines Inc., and others
Blair J.
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Docket: 99-CL-003278

Counsdl: David E. Baird, Q.C., and Mario J. Forte, for Applicants.

Peter H. Griffin, for Trilon Financial Corporation and Northgate Exploration Limited.
Ronald N. Robertson, Q.C., for Unofficial Senior Subordinated Noteholders' Committee.
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Subject: Insolvency; Corporate and Commercial

Headnote
Corporations --- Arrangements and compromises — Under Companies Creditors Arrangements Act —
Arrangements — Approval by court — Miscellaneous issues

Debtor company applied for initial order pursuant to Companies Creditors Arrangement Act — Relief sought included
debtor-in-possession financing super-priority, stay of proceedings, and permission to conduct certain operations and take
certain restructuring steps— Relief sought also included power to borrow and charge property, toimpose charge asliability
protection in favour of directors, to not pay creditors, permission to file plan of arrangement, appointment of monitor
and inclusion of general terms, including come back clauses — Debtor was supported by two senior secured lenders and
by unofficia creditors committee of senior secured subordinated noteholders — Group of hedge lenders opposed scope
and extent of relief as being broad and overreaching — Other creditors received short notice or no notice of application
— Application granted — Initial order approved but in more limited scope than requested — Relief sought extended
beyond bounds of procedural fairness — Language of order not to read like trust indenture but to be clear, smple and
readily understandable — Initial order to contain declaration that applicant had standing to apply, authorization to file
plan of compromise, appointment of monitor and its duties and to contain comeback clause — Initial order to put in place
stay provisions and operating, financing and restructuring terms reasonably necessary for continued operation of debtor
during brief but realistic sorting-out period on urgent basis— Proliferation of advisory committees and extension of broad
protection to directors are better left for orders other than initial order — Comeback clauses not to be used to provide
answer to overreaching initial orders — Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11(3), (4).
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s. 3(1) — referred to
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s. 11(3)(a)-11(3)(c) [en. 1997, c. 12, s. 124] — considered
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APPLICATION by debtor company for initial order pursuant to s. 11 of Companies Creditors Arrangement Act.
Blair J.:

1 Thesereasons are an expanded version of an endorsement made at the time of the granting of an Initial Order in favour of
the Applicants under the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended, on February 15, 1999. At
thetime, | indicated that | would release additional reasons with respect to certain of the issues raised on the Initial Application
at alater date. In doing so, | propose to incorporate significant portions of the earlier handwritten endorsement.

2 Roya Oak MinesInc. ("Roya Oak"), and a series of related corporations, applied for the protection of the Court afforded
by the Companies Creditors Arrangement Act (the "CCAA") while they endeavour to negotiate a restructuring of their debt
with their creditors. Royal Oak is a publicly traded mining company of considerable import in the mining industry. It currently
operates four gold and copper mines (two in the Timmins area of Ontario, one in Y ellowknife in the North West Territories,
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and one (the Kemess mine) in the interior of British Columbia). The Company employs approximately 960 people (about 300
in Ontario, 280 in the North West Territories, 348 in British Columbia, 27 at its corporate headquarters in Seattle, and 5 in
the Province of Newfoundland).

3 Royal Oak is supported in this CCAA Application by Trilon Financial Corporation and Northgate Exploration Limited,
the senior secured lenders who are owed approximately $180 million, and by the unofficial creditors' committee of the Senior
Secured Subordinated Noteholderswho are owed about $264 million. A group of three other lenders, known in the jargon of the
industry as the "Hedge Lenders', and who have advanced approximately $50 million to Royal Oak, stands between the former
two groups, in terms of priority. The three Hedge Lenders — Bankers Trust, Macquarrie Limited of Australia, and Bank of
Nova Scotia— did not strenuously oppose the granting of an Initial CCAA Order in principle; however, they questioned the
scope and extent of some of the relief sought, arguing that it was unnecessarily broad and "overreaching”, particularly where
they had only been given short notice of the Application and where some creditors had been given none.

4  There are construction lien claimants in the Province of British Columbia, they point out, who have lien claims against
the Kemess Mine totalling about $18 million, and whose claims are admittedly prior to those of any other secured creditor
in relation to that asset. Y et the lien claimants were not given notice of these proceedings. In addition, Export Development
Corporation has a claim for about $19.5 million and had not been given notice.

5  Faling world prices for gold and copper, environmental concerns with their attendant costs, and construction and start-
up costs relating to the Kemess Mine in particular, have led to Royal Oak's current financial crunch. It is insolvent. | was
quite satisfied on the evidence in Ms. Witte's affidavit, and on the other materials filed, that the Applicants met the statutory
requirements for the granting of an Initial Order under section 11 of the CCAA, and that it was appropriate and just in the
circumstances for the Court to grant the protection sought on an Initial Order basis, while the Applicants attempt to restructure
their affairs and to elicit the approval and support of their creditors to such a restructuring. Accordingly, an Initial Order was
granted on February 15, 1999. There have been certain adjustments and variations made to that Order since then.

6  Inview of some of the important concerns raised by Mr. Dunphy and Ms. Clarke on behalf of the Hedge L enders about
the details and reach of the Order sought, however, | indicated that the Court was not prepared to approve it in its entirely at
this stage. The Initial Order as granted was therefore somewhat more limited in scope than that requested. Somewhat more
expanded reasons than those set out in the handwritten endorsement made at the time were to follow. These are those reasons.

Initial CCAA Orders

7 Section 11 of the CCAA is the provision of the Act embodying the broad and flexible statutory power invested in the
court to "grant its protection” to an applicant by imposing astay of proceedings against the applicant company, subject to terms,
while the company attempts to negotiate a restructuring of its debt with its creditors. It iswell established that the provisions of
the Act areremedial in nature, and that they should be given abroad and liberal interpretation in order to facilitate compromises
and arrangements between companies and their creditors, and to keep companies in business where that end can reasonably
be achieved: see, Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101 (Ont. C.A.), per Doherty JA.;
Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), at p. 31; "Reorganizations
Under the Companies' Creditors Arrangement Act”, Stanley E. Edwards, (1947) 25 Can. Bar Rev. 587 at p. 593 referred to with
approval by Thackray J. in Quintette Coal Ltd., Re (1992), 13 C.B.R. (3d) 146 (B.C. S.C.) at p. 173.

8 Intheutilization of the CCAA for thisbroad purpose a practi ce has devel oped whereby the applicationis " pre-packaged” to
asignificant extent before relief is sought from the Court. That is, the debtor company seeks to obtain the consent and support
of its mgjor creditors to a CCAA process, and to its major terms and conditions, before the application is launched. This has
been my experience in the course of supervising more than a few such proceedings. The practice is a healthy and effective
onein my view, and is to be commended and encouraged. Nonetheless, it has led in some ways to the problem which is the
subject of these reasons.
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9 Theproblem centersaround the growing complexity of the Initial Orders sought under s. 11(3) of the Act, and theincreasing
tendency to attempt to incorporate into such orders provisionsto meet every eventuality that might conceivably arise during the
course of the CCAA process. Included in this|latter category isthe matter of debtor-in-possession ("DIP") financing, calling —
asit frequently does — for a"super priority” position over all other secured lending then in place.

10 Initia Ordersunder the CCAA are amost invariably sought on short notice to many of the creditors and, not infrequently,
without any notice to others. | note as well that the Court is also asked in most cases to respond on short notice and with little
advance opportunity to examine the materialsfiled in support of the application. Thisisbecause the materials, for very practical
reasons, are not usually ready for filing until just before the filing is made. | make these observations not to be critical in any
way, but simply to point out the realities of the context in which the application for the Initial Order is usually determined.

11 Thiscasefallsinto both the"short notice” and "no notice" categories. The Hedge Lenders, at | east, received only very short

notice of the Application on February 15 ™ Neither the Kemess Lien Claimants in British Columbia nor Export Devel opment
Corporation were given any notice. Y et the Court was asked to grant super priority funding, which would rank ahead of even
the Lien Claimants (who have admitted priority over everyone), without their knowledge or consent, and which would rank
ahead of the Hedge Lenders who had not yet had a reasonable opportunity to consider their position or (given an American
holiday) for their counsel to obtain meaningful instructions. The Initial Order which was originally sought in the proceeding
consisted of 58 paragraphs of highly complex and sophisticated language. It was 28 pages in length. In addition, it had an 11
page Term Sheet annexed as a Schedule to it. It dealt with,

(a) the stay of proceedings (7 paragraphs, 4 1/2; pages);

(b) permitted operations by the Applicants during the CCAA period (4 paragraphs, 3 1/2; pages);
(c) restructuring steps permitted (8 paragraphs, 3 pages);

(d) the power to borrow and the charging of property (15 paragraphs, 5 pages);

(e) achargeto beimposed as aliability protection in favour of directors (2 elaborate paragraphs, spanning 4 pages);
(f) non-payment of creditors (one paragraph, l/3 page);

(g) permission to file a plan of arrangement (2 paragraphs, l/3 pages);

(h) appointment and duties of the Monitor (9 paragraphs, 5 pages); and,

(i) general terms, including the "come back" clauses (6 paragraphs, 1 l/2; pages).

12 What is at issue here is not the principle of the Court granting relief of the foregoing nature in CCAA proceedings.
That principle is well enough imbedded in the broad jurisdiction referred to earlier in these reasons. In particular, it is not the
tenet of DIP financing itself, or super priority financing, which were being questioned. There is sufficient authority for present
purposes to justify the granting of such relief in principle: see, Canadian Asbestos Services Ltd. v. Bank of Montreal (1992),
11 O.R. (3d) 353 (Ont. Gen. Div.), (Chadwick J.) at pp. 359-361, supplemental reasons and leave to appeal granted (1993), 13
O.R. (3d) 291 (Ont. Gen. Div.); Bank of America Canada v. Willann Investments Ltd. (February 6, 1991), Doc. B22/91 (Ont.
Gen. Div.), (Austin J); Dylex Ltd., Re (January 23, 1995), Doc. B-4/95 (Ont. Gen. Div.), (Houlden J.A.). It was the granting
of such relief on the broad terms sought here, and the wisdom of that growing practice — without the benefit of interested
persons having the opportunity to review such terms and, if so advised, to comment favourably or neutrally or unfavourably,
on them — which was called into question.
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13  Thereisjustification in the call for caution, in my view. The scope and the parameters of the relief to be granted at the
Initial Order stage — in conjunction with the dynamics of no notice, short notice, and the initial statutory stay period provided
for in subsection 11(3) of the Act — require some consideration.

14 | have adluded to the highly complex and sophisticated nature of the Initial Order which was originally sought in this
proceeding. The statutory source from which thisemanation grew, however, isrelatively simpleand straightforward. Subsection
11(3) of the CCAA — which isthe foundation of the Court's "protective" jurisdiction — states:

11(3) A court may, on aninitial application in respect of a company, make an order on such terms asit may impose,
effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, al proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedingsin any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

15  Conceptually, then, the applicant is provided with the protections of a stay, arestraining order and a prohibition order
for a period "not exceeding 30 days' in order to give it time to muster support for and justify the relief granted in the Initial
Order, al interested persons by then having received reasonable notice and having had a reasonable opportunity to consider
their respective positions. The difficulties created by ex parte and short notice proceedings are thereby attenuated.

16  Subsection 11(4) of the Act provides for the making of additional orders in the CCAA process. The Court is granted
identical powersto those set out in paragraphs (a) through (c) of subsection 11(3), except that thereisno limit on the time period
during which a subsection 11(4) order may remain in effect. The only other difference between the two subsectionsis that in
respect of an Initial order under subsection 11(3) the onus on the applicant isto show that it is appropriate in the circumstances
for the order to issue, whereas in respect of an order under subsection 11(4) there is an additional requirement to show that the
applicant "has acted, and is acting, in good faith and with due diligence" in the CCAA process.

17 The Initia Order sought in this case was not unlike those sought -- and, indeed, those which have been granted -- in
numerous other CCAA applications. While the relief granted is always a matter for the exercise of judicial discretion, based
upon the statutory and inherent jurisdiction of the Court, it seems to me that considerable relief now sought at the Initial Order
stage extends beyond what can appropriately be accommodated within the bounds of procedural fairness. It wasat |east partially
for that reason that | declined to grant the Initial Order relief sought at the outset of this proceeding.

18  Upon reflection, it seems to me that the following considerations might usefully be kept in mind by those preparing for
an Initial Order application, and by the Court in granting such an order.

19  First, recognition must be given to the reality that CCAA applications for the most part involve substantial corporations
with large indebtedness and often complex debtor-creditor structures. Indeed, the threshold for applying for relief under the

CCAA is a debt burden of at least $5 million®. Thus, | do not mean to suggest by anything said in these reasons that either
the process itself or the corporate/commercial/financial issues which must be addressed and resolved, are smple or easily
articulated. Therein lies a challenge, however.

20 CCAA orders will of necessity involve a certain complexity. Nevertheless, at least a nod in the direction of plainer
language would be hel pful to those having to review the draft on short notice, or to react to the order in quick fashion after it has
been made on no notice. It would also be helpful to the Court, which — as | have noted — is not infrequently asked to giveits
approval and grant the order with very little advance opportunity for review or consideration. The language of orders should be
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clear and as simple and readily understandable to creditors and others affected by them as possible in the circumstances. They
should not read like trust indentures. These comments are relevant to all orders, but to Initial CCAA Ordersin particular.

21  Thelnitial Order will, of course, contain the necessary declaration that the applicant is a company to which the CCAA
applies, the authorization to file a plan of compromise and arrangement, the appointment of the monitor and its duties, and
such things as the "comeback™ clause. In other respects, however, what the Initial Order should seek to accomplish, in my
view, is to put in place the necessary stay provisions and such further operating, financing and restructuring terms as are
reasonably necessary for the continued operation of the debtor company during abrief but realistic period of time, on an urgency
basis. During such a period, the ongoing operations of the company will be assured, while at the same time the major affected
stakeholders are able to consider their respective positions and prepare to respond.

22 Having sought only the reasonably essential minimum relief required for purposes of the Initial Order, the applicant
then has the discretion as to when to ask for more extensive relief. It may well be helpful, though, if the nature of the more
extensive relief to be sought is signalled in the Initial application, so that interested and affected persons will know what is
in the offing in that regard.

23 Subsection 11(3) of the Act does not stipulate that the Initial Order shall be granted for a period of 30 days. It provides
that the Court in its discretion may grant an order for a period not exceeding 30 days. Each case must be approached on the
basis of its own circumstances, and an agreement in advance on the part of all affected secured creditors, at least, may create an
entirely different situation. In the absence of such agreement, though, the preferable practice on applications under subsection
11(3) isto keep the Initial Order as simple and straightforward as possible, and the relief sought confined to what is essential
for the continued operations of the company during abrief "sorting-out" period of the type referred to above. Further issues can
then be addressed, and subsequent orders made, if appropriate, under the rubric of the subsection 11(4) jurisdiction.

24  Itfollowsfromwhat | have said that, in my opinion, extraordinary relief such as DIP financing with super priority status
should be kept, in Initial Orders, to what is reasonably necessary to meet the debtor company's urgent needs over the sorting-
out period. Such measuresinvolve what may be asignificant re-ordering of prioritiesfrom those in place before the application
is made, not in the sense of altering the existing priorities as between the various secured creditors but in the sense of placing
encumbrances ahead of those presently in existence. Such changes should not be imported lightly, if at al, into the creditors
mix; and affected parties are entitled to a reasonable opportunity to think about their potential impact, and to consider such
things as whether or not the CCAA approach to the insolvency is the appropriate one in the circumstances — as opposed, for
instance, to a receivership or bankruptcy — and whether or not, or to what extent, they are prepared to have their positions
affected by DIP or super priority financing. As Mr. Dunphy noted, in the context of this case, the object should be to "keep the
lights [of the company] on" and enable it to keep up with appropriate preventative maintenance measures, but the Initial Order
itself should approach that objective in ajudicious and cautious matter.

25 For similar reasons, thingslikethe proliferation of advisory committees and the attendant professional costs accompanying
them, and the extension of broad protection to directors, are better left for orders other than the Initial order.

26 | conclude these observationswith aword about the " comeback clause". The Initial Order as granted in this case contained
the usual provision which is known by that description. It states:

THIS COURT ORDERS that, notwithstanding any other provision of this Order, the Applicants may apply at any time to
this Court to seek any further relief, and any interested Person may apply to this Court to vary or rescind this Order or
seek other relief on seven days notice to the Applicants, the Monitor, the CCAA Lender and to any other Person likely to
be affected by the Order sought or on such other notice, if any, as this Court may order. (emphasis added)

27 The Initial Order also contained the usual clause permitting the Applicants or the Monitor to apply for directions in
relation to the discharge of the Monitor's powers and duties or in relation to the proper execution of the Initial Order. This
right is not afforded to others.
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28  The comeback provisions are available to sort out issues as they arise during the course of the restructuring. However,
they do not provide an answer to overreaching Initial Orders, in my view. Thereis an inherent disadvantage to a person having
torely on those provisions. By the time such amotion is brought the CCAA process has often taken on amomentum of its own,
and even if no formal "onus' is placed on the affected person in such a position, there may well be a practical one if the relief
sought goes against the established momentum. On major security issues, in particular, which arise at the Initial Order stage,
the occasions where a creditor is required to rely upon the comeback clause should be minimized.

29 These reasons are intended to compliment and to elaborate upon those set out in the brief endorsement made at the
time the Initial Order was granted on February 15, 1999, in favour of the Royal Oak Applicants, but in a form more limited
than that sought.

Application granted.

Footnotes

1 CCAA, subsection 3(1).

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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an unfair advantage to competitors. One concern has been that an order by the
court restricting disclosure has the potential to have the debtor fail to disclose
in a timely manner, which in turn may violate securities laws if the debtor com-
pany is publicly traded, called a "reporting issuer” in Canada. However, restricted
disclosure of a cash-flow forecast in the CCAA proceedings does not always have
securities law implications. The court must balance the prejudice to the debtor by
disclosing the cash-flow statement and the prejudice to the creditors restricting
their access to information to support decision-making and limiting the objective
of a fair and open CCAA process. ’

Hearing the initial application under the CCAA, the court can make an order com-
mencing the proceeding and granting an initial stay order, with or without the
debtor corporation having given notice to creditors.'? As will be ex'plored in the
discussion on notice below, the granting of ex parte orders under the CCAA has
been highly contested. Courts have held that the stakeholders should be given
as broad notice as possible. Hence, in recent years, there has been a shift away
from granting stays on an ex parte basis. However, where ex parte stays are found
to be necessary, the court will grant them for very limited periods until appropri-
ate notice can be given.'® Critically important is that any ex parte order requests
should be made on the basis of full and frank disclosure, including disclosure
of any contentious issues. Further, the applicant seeking ‘'such an order must
advance the points that without notice creditors would have made if they had
received notice and had the opportunity to be present.!'*

A stay of proceedings is almost always requested in an initial application under
the CCAA. The court has the authority, on an initial application for a stay order, to
make an order on such terms as it decides to impose, for a period not to exceed
30 days."”® The court can order a stay on all proceedings taken, or that might be
taken, in respect of the debtor under the BIA or WURA; restrain further proceed-
ings in any other action, suit, or proceeding of the company; and prohibit, until
otherwise ordered by the court, the commencement of, or proceeding with, any
other action, suit or proceeding against the debtor company.''® The parties can
seek an extension of this initial stay for longer periods, as the court deems neces-
sary in the circumstances.!"’ |

Y12 Section 11, CCAA.

Y3 Re Blue Range Resource Corp., 2000 CarswellAlta 1004, [2000] A.J. No. 1032 (Alta. C.A.) at para. 7.
See the discussion below regarding “come-back orders” as a mechanism to address deficiencies in
granting ex parte orders.

114 Asdiscussed in chapter 2, the court is likely, in the context of granting an ex parte order, to empha-
size the need for a “comeback clause”, for stakeholders who did not receive notice or received only
short-notice.

15 Section 11.02(1), CCAA.

Y18 Sections 11.02(1)(a), (b) and (c), CCAA.

17 Section 11.02(2), CCAA.
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Inducon Development Corp., Re

1991 CarswellOnt 219, [1992] O.J. No. 8, 31 A.C.W.S. (3d) 94, 8 C.B.R. (3d) 306

Re COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C.
1985, c. C-36; Re INDUCON DEVELOPMENT CORPORATION
and INDUCON URBAN PROPERTY CORPORATION

Farley J.

Heard: December 16-17, 1991
Judgment: December 17, 1991
Docket: Doc. B364/91

Counsel: G.B. Morawetz and N.C. Saxe, for applicant.

H. Underwood and W.M. Black, for Confederation Life Insurance Co.
I. Marks, for Bank of Montreal.

M. Hartman, for AetnaLife.

G. King and D. Grieve, for Royal Bank of Canada.

P. Griffin, for Prudential Assurance Co. Ltd.

Subject: Corporate and Commercia; Insolvency

Headnote
Corporations --- Arrangements and compromises— Under Companies Creditors Arrangements Act

Corporations — Arrangements and compromises — Companies Creditors Arrangement Act — Purpose of statute — Ex
parte applications — Interference with rights of creditors — Major secured creditor opposing application but not having
lost al confidencein management of corporation — Short stay granted — Companies Creditors Arrangement Act, R.S.C.
1985, c. C-36.

At an application for protection under the Companies Creditors Arrangement Act, amajor secured creditor indicated that
it could not envisage any circumstances under which it would be prepared to support the type of plan being proposed by
the corporation. However, the opposing creditor did not indicate that it had lost al confidence in the management of the
debtor corporation; in fact, it had enjoyed an extensive and lengthy arrangement with the corporation as co-owner and
mortgagee of various properties.

Held:
A short stay was granted with a further extension contingent upon the opposing creditor changing its negative position.

The Companies Creditors Arrangement Act ("CCAA") is designed to be remedid; it is not, however, designed to be
preventive. The CCAA should not be the last gasp of a dying company; it should be implemented at a stage prior to the
death throe.
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Whileit is desirable to have aformalized plan when applying, it must be recognized as a practical matter that there may
be many instances when only an outline is possible. However, absent most unusual and rare circumstances, there should
be aplan outline at a minimum or the germ of a plan.

Ex parte applications are possible under the legisation. However, they face a very high hurdle in explaining why there
was no notice to major interested parties in advance. Interested parties should at least be able to appear so that they can
indicate a position or rely upon the comeback clause to seek relief from any protection given. However, having received
the benefit of notice, other parties should not take inappropriate advantage with a pre-emptive strike. The CCAA isto be
remedial in all respects; there must be an opportunity for the applicant company to put forward its case. Creditors should
not take advantage, if notice is given, to precipitate action they would ordinarily not have been able to take had they had
no notice. In such acase, relief should be granted on anunc pro tunc basis. If the company has reasonable groundsto fear a
pre-emptive strike being precipitated by notice, lack of noticeisjustified. If thereis no notice, the comeback clause should
initially be short (for example, 24 hoursfor the first week). There should always be acomeback clausein any CCAA order.
Service of the order on interested parties must always be forthwith in the most expeditious and efficient fashion.

It isdesirable to seeif the debtor company can get support for the plan from major players. It is fruitless to proceed with
aplan that is doomed to failure at afurther stage.

CCAA protection should not interfere with perfecting notice such as power-of-sale proceedings, but it should have impact
with respect to suspending the actual transaction.

Table of Authorities

Cases consider ed:

Hongkong Bank of Canada v. Chef Ready Foods Inc. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2
W.W.R. 136 (C.A.) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S) 1, 63 Alta. L.R. (2d) 361, 92
A.R.81(Q.B.) —referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey)
41 O.A.C. 282, 1 O.R. (3d) 289 — referred to

NsC Diesel Power Inc., Re (1990), 79 C.B.R. (N.S)) 1, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D.) — referred to
Statutes considered:

Bankruptcy Act, R.S.C. 1985, c. B-3.

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Application for relief under Companies' Creditors Arrangement Act.

Farley J. (orally):

1

These are my reasons and disposition of the application by Inducon Development Corp. and Inducon Urban Property

Corp. (referred to jointly asthe "companies of Inducon”) pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985,
c.C-36 ("C.CAA").
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2 Itwasindicated that the subsidiary, Inducon Urban Property Corp., was so integral and intertwined with the parent Inducon
Development Corp. that the C.C.A.A. proceedings should be looked at on ajoint basis. Both companies individually appear to
meet the threshold test of C.C.A.A.: namely, both are insolvent; they have trust deeds with debentures outstanding (while to a
degree they may be termed "instant debentures’, the subscription money apparently isin the bank accounts of the companies);
and there is a general proposal that there would be a compromise or arrangement between the companies and their creditors,
including debenture holders, which would involve distress preferred shares and interest deferral .

3 Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 41
0O.A.C. 282,10.R. (3d) 289 indicates at p. 112 [C.B.R.] that one should have regard as to whether the meeting of the creditors
would be productive; i.e., would there be the possibility of the vote at the meeting being positive? In the present situation, it was
candidly acknowledged at first blush that the Confederation Life group ("Confederation") would likely comprise one voting
class and that in any event overall Confederation somewhat exceeds 25 per cent in value of all creditors.

4  Confederation hasindicated that it cannot envisage any circumstances under which it would be prepared to support the type
of plan being proposed by Inducon. However, | note that at the hearing last night, it was mentioned that the parent company
(235 Yorkland Boulevard Ltd. — referred to as "235") iswilling to forego its claims for $3.2 million and that there were active
negotiations with a potential rescuer, Dr. Tse or hiscompany ("Tse"). However, it appears that these discussions with Tse have
been rumoured since September of thisyear. It wasindicated at this hearing that Tse apparently required that Inducon be under
the protection of C.C.A.A. before proceeding further. However, on checking last night after court, counsel for Inducon this
morning advised me that the Bank of Montreal obtained security over this $3.2 million on December 8, 1991. This offer appears
to be somewhat questionable, given its now secondary position. It isimportant to note that Confederation did not indicate that
it has lost all confidence in the management of Inducon; in fact, it has enjoyed an extensive and lengthy arrangement with
Inducon as co-owner and mortgagee of various properties.

5 TheBank of Montreal also opposed any plan that would expose it to more contribution than the four-per-cent management
fee of the headleased properties. There was no expression as to whether the Bank of Montreal would be in a class of its own
S0 asto also obtain a veto power.

6 Theelements of the possible rescue and the element of the deferral were not discussed by Confederation and in particular
the deferral appeared to be newsto the latter. It is not clear asto what position Confederation might take if there were arescue
situation actually in hand. It may be that such events may be of some persuasion to Confederation and to the Bank of Montreal,
which now appears to be labouring somewhat. | do note that apparently, vis-a-vis Confederation, there was no urgency with
respect to the major mortgage defaults, which occurred in December of 1990 and March of 1991.

7 | understand that Inducon has been scrambling in the past week to see whether it could elicit support from major creditors
for arestructuring. The Royal Bank is the largest creditor (approximately double that of Confederation). It neither supported
nor opposed the C.C.A.A. application. It wanted more information and proposed a monitor in conjunction with a creditors
committee to authorize expenditures during any C.C.A.A. protection.

8  The purpose of there being, absent unusual circumstances, the practice of a debtor company notifying major interested
partiesin a C.C.A.A. application isto avoid the general problem of ex parte orders, that is, orders obtained without any input
from (magjor) interested parties (no matter how short the notice is). In my view, given this opportunity for input, the creditors
should not take advantage of such notice to precipitate action they would ordinarily not have been able to take had they had no
notice. Thisincludes, in my view, the groundlease landlord, who appears to have caught wind of this matter. There should be
relief from that sort of "unfairness' on a nunc pro tunc basis in the circumstances.

9 Astotheright to convert mortgage interest to ownership or engage in shotgun buy/sell and similar matters, | am of the view
that, given their nature in the circumstances (particularly the short 21-day shotgun period), the Norcen Energy Resources Ltd.
v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S)) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.) reasoning especidly at p. 13
[C.B.R.] and Hongkong Bank of Canada v. Chef Ready Foods I nc. (unreported judgment, B.C. C.A., released October 29, 1990)
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[now reported at 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2 W.W.R. 136], aso at p. 13 [of the unreported judgment]
should prevail to stay these from taking place during the C.C.A.A. protection period. That is not to say that these preliminary
matters, such as notice, cannot take place. | would view the 37-day period for power-of-sale proceedings noticein the samevein.

10 As to the question of secured creditor or ownership rights, | do not think that Re NsC Diesel Power Inc. (1990), 79
C.B.R. (N.S) 1,97 N.SRR. (2d) 295, 258 A.P.R. 295 (T.D.) at p. 6 [C.B.R] fully distinguishes C.C.A.A. from the Bankruptcy
Act, R.S.C. 1985, c. B-3.

11 | think perhapsitishelpful, not only in this situation but also in other situations, to put down what | personally believeto
be some appropriate ground rules. | say thislestit bethought in aparticular case that anyone can comein at thelast moment with
what | will characterize as "previously undisclosed" information, and in that respect attempt to avoid a C.C.A.A. veto. Given
the circumstances of last-minute, previously undisclosed information which might dissuade Confederation asto its opposition,
any C.C.A.A. protection would be contingent upon "235" or third parties funding the fees of the monitor.

12 There are a'so some other aspects of C.C.A.A. which | would discuss, but | stress that these are not exhaustive. Firstly,
it isan elderly statute; it was put into effect in 1933. It suffers from that disadvantage of timing. Many of the Victorian statutes
and pre-Victorian statutes are more generally cast and therefore very flexible. On the other side of 1904, C.C.A.A. suffers as
well from not being an up-to-date statute that takes specific notice of modern-day complexities. It is probably aripe candidate
for an overhaul, but one wonders if and when this might take place, given the unfortunate history of the long-awaited revised
bankruptcy legidlation.

13 Secondly, C.C.A.A. isdesigned to be remedial; it is not, however, designed to be preventative. C.C.A.A. should not be
the last gasp of adying company; it should be implemented, if it isto be implemented, at a stage prior to the death throe.

14 Thirdly, whileit isdesirable to have aformalized plan when applying, it must be recognized as a practical matter that there
may be many instances where only an outline is possible. | think it inappropriate, absent most unusual and rare circumstances,
not to have a plan outline at a minimum, in which case then | would think that there would be arequisite for the germ of aplan.

15 Fourth, ex parte applications are possible under the legislation. In my view, they face the very high hurdle as to why
there was no notice to major interested parties in advance, so that at least the latter can appear at the time of the application
to indicate whether they are amenable to support, they are dead against or they take no position at that particular time, relying
upon the comeback clause to seek any relief from the possible protection given. Having received the benefit of notice, other
parties should not take inappropriate advantage with a pre-emptive strike. C.C.A.A. isto beremedial in all respects; there must
be the opportunity for the company to put forward its case that it could have if it had not given notice. If the company has
reasonable grounds to fear a pre-emptive strike being precipitated by notice, the lack of notice would be justified. In my view,
if thereis no notice, the comeback clause should initially be very short (for example, 24 hoursfor the first week). There should
always be a comeback clausein any C.C.A.A. order. Service of the order on interested parties must always be forthwith in the
most expeditious and efficient fashion.

16  Fifthly, it is desirable to see if the debtor company can get support for the plan from major players. It is of course, as
indicated in Nova, supra, fruitless to proceed with a plan that is doomed to failure at afurther stage.

17  Sixthly, it seemsto me that C.C.A.A. protection should not interfere with perfecting notice such as we have here with
respect to the shotgun clause and power-of-sale proceedings, but it should have impact with respect to suspending the actual
transaction.

18 Inthisparticular situation, | think it isan uphill struggle for Inducon, given Confederation's present attitude prior to this
hearing, which may now be joined in by the Bank of Montreal. However, given the complexity of the situation, the short time
now requested (January 30, 1992 being a backdown from March 31, 1992) for protection and the possibility of possible new
factors being considered, it appears to me that it would be of advantage to grant Inducon very short-term C.C.A.A. relief, but
not to the extent of any transferral of pre-mortgage service cash flow from positive projects to negative projects or to general
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corporate purposes during this period. The relief will be effective until 5:00 p.m. on December 19, 1991 to give Inducon time
to persuade Confederation to take a non-veto position.

19 If Inducon succeeds in convincing Confederation, the C.C.A.A. protection may continue to January 30, 1992, but subject

to the comeback clause allowing for any adjustment or variation of that relief. An order will have to be finalized in that event.
Say granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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was obtained, authorizing | Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors— Pension plan members brought unsuccessful motionsfor declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — | Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, | Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply to wind-up deficiency with
respect to executive plan — As result of application of doctrine of federal paramountcy, DIP charge superseded deemed
trust.
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respect to executive plan — As result of application of doctrine of federal paramountcy, DIP charge superseded deemed
trust.
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creditor, and trustee in bankruptcy appeal ed order — Appeal allowed — | Ltd.'sfiduciary obligations as plan administrator
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steps to ensure that interests of plan members were protected, but did not do so — With respect to salaried plan, | Ltd.
was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by
application of doctrine of federal paramountcy.
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conflicted with management decisions that needed to be taken in best interests of corporation — | Ltd. should have taken
steps to ensure that interests of plan members were protected, but did not do so — Constructive trust remedy was not
available, as required condition was not met — With respect to salaried plan, | Ltd. was deemed to hold in trust amount
necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by application of doctrine of federal
paramountcy.
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pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan members appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — | Ltd., monitor, secured
creditor, and trustee in bankruptcy appeal ed order — Appeal allowed — | Ltd.'sfiduciary obligations as plan administrator
conflicted with management decisions that needed to be taken in best interests of corporation — | Ltd. should have taken
steps to ensure that interests of plan members were protected, but did not do so — With respect to salaried plan, | Ltd.
was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by
application of doctrine of federal paramountcy.

Bankruptcy and insolvency --- Practice and procedurein courts — Appeals — Miscellaneous

Collateral attack doctrine— | Ltd. was part of group of companies that became insolvent — Bankruptcy protection was
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when Companies Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up —
Amended initial order was obtained, authorizing | Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting
them priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed
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trust equal to unfunded pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan
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trust equal to unfunded pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan
members appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency
— | Ltd., monitor, secured creditor, and trustee in bankruptcy appeal ed order — Appeal allowed — With respect to salaried
plan, | Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply
to wind-up deficiency with respect to executive plan — As result of application of doctrine of federal paramountcy, DIP
charge superseded deemed trust.
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respect to salaried plan, | Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency — Deemed
trust did not apply to wind-up deficiency with respect to executive plan — As result of application of doctrine of federal
paramountcy, DIP charge superseded deemed trust.
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Ltd. wasadministrator of two registered pension plans— Salaried plan wasin process of being wound up when Companies
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing | Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over al
other creditors— Pension plan members brought unsuccessful motionsfor declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — | Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, | Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply to wind-up deficiency with
respect to executive plan — As result of application of doctrine of federal paramountcy, DIP charge superseded deemed
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trust remedy was not available, as required condition was not met — With respect to salaried plan, | Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by application
of doctrine of federal paramountcy.

Constitutional law --- Distribution of legislative powers — Relation between federal and provincial powers —
Paramountcy of federal legislation — Miscellaneous

| Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — | Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies
Creditors Arrangement Act ("CCAA™) proceedings began — Executive plan was closed but not wound up — Amended
initial order was obtained, authorizing | Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them
priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust
equal to unfunded pension liability was enforceable against proceeds of sale of assetsof | Ltd. — Inallowing plan members
appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — | Ltd.,
monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, |
Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust
by application of doctrine of federal paramountcy — Federal and provincial laws were inconsistent, as they gave rise to
different, and conflicting, orders of priority — Section 30(7) of Personal Property Security Act required part of proceeds
from asset sale to be paid to plan's administrator before other secured creditors were paid — However, amended initial
order provided that DIP charge ranked in priority to al other security interests, trusts, liens, charges and encumbrances,
statutory or otherwise — This court-ordered priority based on CCAA had same effect as statutory priority.
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Bankruptcy and insolvency --- Practice and procedurein courts— Costs— Miscellaneous

| Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — | Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing | Ltd. to borrow from debtor-in-possession lenders and granting them priority over al other
creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan members' appeal, Court
of Appeal ordered distribution from reserve fund in order to pay amount of each plan’s deficiency — Court also issued
costs endorsement that approved payment of costs of executive plan's members from that plan's fund, but declined to order
payment of coststo unionfrom fund of salaried plan— I Ltd., monitor, secured creditor, and trusteein bankruptcy appeal ed
order, and union appealed costs endorsement — Appeal from order allowed; appeal from costs endorsement dismissed;
Court of Appeal’s orders with respect to costs of that appeal set aside, and all parties to bear their own costs in Court of
Appeal and present appeal — There was no error in principle in Court of Appeal's refusal to order union costs to be paid
out of pension fund, particularly in light of disposition of present appeal — Union's submissions as to costs were largely
based on inaccurate reading of Court of Appeal's costs endorsement.

Pensions --- Practice in pension actions— Costs

| Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — | Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing | Ltd. to borrow from debtor-in-possession lenders and granting them priority over all other
creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of | Ltd. — In allowing plan members' appeal, Court
of Appea ordered distribution from reserve fund in order to pay amount of each plan's deficiency — Court also issued
costs endorsement that approved payment of costs of executive plan's members from that plan's fund, but declined to order
payment of coststo unionfrom fund of salaried plan— I Ltd., monitor, secured creditor, and trusteein bankruptcy appeal ed
order, and union appealed costs endorsement — Appeal from order allowed; appea from costs endorsement dismissed;
Court of Appeal's orders with respect to costs of that appeal set aside, and all parties to bear their own costs in Court of
Appeal and present appeal — There was no error in principle in Court of Appeal's refusal to order union costs to be paid
out of pension fund, particularly in light of disposition of present appeal — Union's submissions as to costs were largely
based on inaccurate reading of Court of Appeal's costs endorsement.

Pensions --- Payment of pension — Bankruptcy or insolvency of employer — Registered plans

Deficiency in plans funding.

Pensions --- Administration of pension plans— Valuation and funding of plans— Deficiency

Insolvency of employer.

Civil practice and procedure --- Costs — Costs of appeals— Miscellaneous

Faillite et insolvabilité --- Biens du failli — Biens détenus en fiducie— Divers

Régimes de retraite — | Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection
offertes en matiere de faillite ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime
des salariés était en cours de liquidation lorsgue les procédures sous le régime de la Loi sur les arrangements avec les
créanciers des compagni es ont été engagées — Régime des cadres n'acceptait plus de participants, maisil n'était pasliquidé
— Ordonnance initiale modifiée a été rendue autorisant | Ltd. aemprunter aux préteurs au débiteur-exploitant (« DE ») et
accordant acesderniersune priorité sur touslesautres créanciers— Participants desrégimes ont dépose desrequétesenvue
d'obtenir un jugement déclaratoire portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumée
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d'un montant équivalent au passif non capitalisé au titre des pensions— En accueillant I'appel interjeté par les participants,
la Cour d'appel a ordonné de combler |e déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd.,
le contr6leur, un créancier garanti et le syndic de faillite ont formé un pourvoi a l'encontre de |'ordonnance — Pourvoi
accueilli — En ce qui concernait lerégime des salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire pour
combler le déficit de liquidation — Fiducie présumée ne s'appliquait pas aun déficit de liquidation relativement au régime
des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la siireté accordée aux préteurs
DE avait priorité sur lafiducie présumée.

Faillite et insolvabilité --- Biensdu failli — Fonds de pension

Fiducies — | Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en
matiére de faillite ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés
était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers
des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé —
Ordonnance initiale modifiée a été rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant (« DE ») et
accordant acesderniersune priorité sur touslesautres créanciers— Partici pants desrégimes ont déposé desrequétesen vue
d'obtenir un jugement déclaratoire portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumeée
d'un montant équivalent au passif non capitalisé au titre des pensions— En accueillant I'appel interjeté par |es participants,
la Cour d'appel a ordonné de combler |e déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd.,
le contrOleur, un créancier garanti et le syndic de faillite ont formé un pourvoi a l'encontre de I'ordonnance — Pourvoi
accuellli — En ce qui concernait lerégime des salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire pour
combler le déficit de liquidation — Fiducie présumée ne sappliquait pas aun déficit de liquidation relativement au régime
des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la slireté accordée aux préteurs
DE avait priorité sur lafiducie présumée.

Régimes de retraite --- Administration des régimes de retraite — Administrateurs, fiduciaires et dépositaires —
Obligationsfiduciaires— Divers

| Ltd. faisait partie d'un groupe de soci étés qui est devenu insolvable— Mesures de protection offertesen matiere defaillite
ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsque les procédures sous le régime de laL oi sur les arrangements avec les créanciers des compagnies ont été
engagées— Régimedes cadres n'acceptait plus de participants, maisil n'était pasliquidé— Ordonnanceinitiale modifiéea
étérendueautorisant | Ltd. aemprunter aux préteurs au débiteur-exploitant (« DE ») et accordant acesderniersunepriorité
sur tous | es autres créanci ers— Partici pants des régimes ont déposé des requétes en vue d'obtenir un jugement déclaratoire
portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd., le contréleur, un créancier
garanti et le syndic defaillite ont formé un pourvoi al'encontre de I'ordonnance — Pourvoi accueilli — Il y avait un conflit
entre les obligations fiduciaires qui incombaient & 1 Ltd. en sa qualité d'administrateur des régimes et les décisions de
gestion qu'elle devait prendre dans le meilleur intérét de la société — | Ltd. aurait d0 prendre des mesures pour assurer la
protection des intéréts des participants au régime, mais ne l'a pas fait — En ce qui concernait le régime des salariés, | Ltd.
était présumée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation, mais en raison de ladoctrine
de la prépondérance fédérale, la siireté accordée aux préteurs DE avait priorité sur lafiducie présumée.

Régimes de retraite --- Administration des régimes de retraite — Administrateurs, fiduciaires et dépositaires —
Obligationsfiduciair es— Responsabilité découlant de la violation

| Ltd. faisait partie d'un groupe de soci étés qui est devenu insolvable— Mesures de protection offertesen matiére defaillite
ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsgue les procédures sous le régime dela L oi sur les arrangements avec | es créanciers des compagnies ont été
engagées— Régime des cadres n'acceptait plusde participants, maisil n'était pasliquidé— Ordonnanceinitiale modifiéea
étérendue autorisant | Ltd. aemprunter aux préteurs au débiteur-exploitant (« DE ») et accordant &ces derniersunepriorité
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sur tousles autres créanciers— Participants des régimes ont dépose des requétes en vue d'obtenir un jugement déclaratoire
portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd., le contréleur, un créancier
garanti et le syndic defaillite ont formé un pourvoi al'encontre de I'ordonnance — Pourvoi accueilli — Il y avait un conflit
entre les obligations fiduciaires qui incombaient a1 Ltd. en sa qualité d'administrateur des régimes et les décisions de
gestion qu'elle devait prendre dans le meilleur intérét de la société — | Ltd. aurait dd prendre des mesures pour assurer la
protection des intéréts des participants au régime, mais ne I'a pas fait — Exigences permettant de reconnaitre |'application
d'une fiducie par interprétation atitre de mesure réparatrice n'étaient pas satisfaites— En ce qui concernait le régime des
salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire pour combler le déficit deliquidation, maisen raison
de ladoctrine de la prépondérance fédérale, |a slireté accordée aux préteurs DE avait priorité sur la fiducie présumée.

Régimes de retraite --- Administration des régimes de retraite — Administrateurs, fiduciaires et dépositaires —
Divers

| Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable— Mesures de protection offertesen matiére defaillite
ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsque les procédures sous le régime de la L oi sur les arrangements avec les créanciers des compagnies ont été
engagées— Régime des cadres n'acceptait plusde participants, maisil n'était pasliquidé— Ordonnanceinitiale modifiéea
étérendueautorisant | Ltd. aemprunter aux préteurs au débiteur-exploitant (« DE ») et accordant &ces derniersunepriorité
sur tous | es autres créanciers— Partici pants des régimes ont déposé des requétes en vue d'obtenir un jugement déclaratoire
portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd., le contrbleur, un créancier
garanti et le syndic defaillite ont formé un pourvoi al'encontre de I'ordonnance — Pourvoi accueilli — Il y avait un conflit
entre les obligations fiduciaires qui incombaient a | Ltd. en sa qualité d'administrateur des régimes et les décisions de
gestion qu'elle devait prendre dans le meilleur intérét de lasociété — | Ltd. aurait di prendre des mesures pour assurer la
protection des intéréts des participants au régime, mais ne l'a pas fait — En ce qui concernait le régime des salariés, | Ltd.
était présumée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation, mais en raison deladoctrine
de la prépondérance fédérale, la slireté accordée aux préteurs DE avait priorité sur lafiducie présumée.

Faillite et insolvabilité --- Procédure devant lestribunaux — Appels— Divers

Régle interdisant les contestations indirectes — | Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable —
Mesures de protection offertes en matiére de faillite ont été déclenchées — | Ltd. administrait deux régimes de retraite
enregistrés — Régime des salariés était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les
arrangements avec les créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants,
mais il n'était pas liquidé — Ordonnance initiale modifiée a été rendue autorisant | Ltd. a emprunter aux préteurs au
débiteur-exploitant (« DE ») et accordant & ces derniers une priorité sur tous les autres créanciers — Participants des
régimes ont déposé des requétes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs
del Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En
accueillant I'appel interjeté par les participants, la Cour d'appel a ordonné de combler e déficit de chacun des régimes par
prélévement sur lefondsderéserve— I Ltd., le contrdleur, un créancier garanti et le syndic defaillite ont formé un pourvoi
al'encontre de |'ordonnance — Pourvoi accueilli — On ne pouvait pas affirmer que | es participants au régme ne pouvaient
pas défendre leurs intéréts en raison de la régle interdisant les contestations indirectes — Prétention selon laquelle les
participants auraient dQ interjeter appel de I'ordonnance initiale modifiée autorisant la charge DE et qu'ils ne devaient pas
étre admis a prétendre plus tard que leur créance avait priorité sur celle des préteurs DE n'était pas convaincante — En
ce qui concernait le régime des saariés, | Ltd. était présumée détenir en fiducie le montant nécessaire pour combler le
déficit deliquidation, mais en raison de la doctrine de la prépondérance fédérale, |a slreté accordée aux préteurs DE avait
priorité sur lafiducie présumée.
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Faillite et insolvabilité --- Administration del'actif — Vente des actifs— Divers

Partage du produit de la vente — | Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de
protection offertes en matiére de faillite ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés
— Régime des salariés était en cours de liquidation lorsgque les procédures sous le régime de la Loi sur les arrangements
avec les créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, maisil n'était
pas liquidé — Ordonnance initiale modifiée a été rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant
(« DE ») et accordant a ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé
des requétes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de | Ltd. était grevé
d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant I'appel
interjeté par les participants, la Cour d'appel aordonné de combler e déficit de chacun des régimes par prélévement sur le
fonds de réserve — | Ltd., le contréleur, un créancier garanti et le syndic de faillite ont formé un pourvoi al'encontre de
I'ordonnance — Pourvoi accueilli — En ce qui concernait le régime des salariés, | Ltd. était présumée détenir en fiduciele
montant nécessaire pour combler e déficit deliquidation— Fiducie présumée ne sappliquait pasaun déficit deliquidation
relativement au régime des cadres— Application de la doctrine de la prépondérance fédéral e faisait en sorte que la slireté
accordée aux préteurs DE avait priorité sur lafiducie présumée.

Slretés mobilieres --- Ordre de priorité de la sireté — Slreté par rapport a d'autres intéréts — En vertu de la
|égislation provinciale— Fiduciesd'origine |égidlative et présumées

Loi sur les arrangements avec les créanciers des compagnies— | Ltd. faisait partie d'un groupe de sociétés qui est devenu
insolvable — Mesures de protection offertes en matiére de faillite ont été déclenchées— | Ltd. administrait deux régimes
de retraite enregistrés — Régime des salariés était en cours de liquidation lorsgue les procédures sous le régime de la
Loi sur les arrangements avec les créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de
participants, mais il n'était pas liquidé — Ordonnance initiale modifiée a été rendue autorisant | Ltd. & emprunter aux
préteurs au débiteur-exploitant (« DE ») et accordant acesderniers une priorité sur tousles autres créanciers— Participants
des régimes ont déposé des requétes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs
del Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En
accueillant I'appel interjeté par les participants, la Cour d'appel a ordonné de combler le déficit de chacun des régimes par
prélevement sur lefondsderéserve— I Ltd., le contrdleur, un créancier garanti et le syndic defaillite ont formé un pourvoi
a l'encontre de I'ordonnance — Pourvoi accueilli — En ce qui concernait le régime des salariés, | Ltd. était présumée
détenir en fiducie le montant nécessaire pour combler le déficit de liquidation — Fiducie présumée ne sappliquait pasaun
déficit de liquidation relativement au régime des cadres — Application de la doctrine de la prépondérance fédérale faisait
en sorte que la sireté accordée aux préteurs DE avait priorité sur lafiducie présumée.

Failliteet insolvabilité--- Prioritédescréances— Réclamationsprivilégiées— Traitementset salairesdesemployés
— Création d'unefiducie par laloi

Régimes de retraite — | Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection
offertes en matiere de faillite ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime
des salariés était en cours de liquidation lorsgque les procédures sous le régime de la Loi sur les arrangements avec les
créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, maisil n'était pasliquidé
— Ordonnance initiale modifiée a été rendue autorisant | Ltd. aemprunter aux préteurs au débiteur-exploitant (« DE ») et
accordant acesderniersune priorité sur touslesautres créanciers— Participants desrégimes ont dépose desrequétesenvue
d'obtenir un jugement déclaratoire portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumée
d'un montant équivalent au passif non capitalisé au titre des pensions— En accueillant I'appel interjeté par |es participants,
la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd.,
le contrdleur, un créancier garanti et le syndic de faillite ont formé un pourvoi a l'encontre de I'ordonnance — Pourvoi
accueilli — En ce qui concernait lerégime des salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire pour
combler le déficit deliquidation — Fiducie présumée ne sappliquait pas a un déficit de liquidation relativement au régime
des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la slireté accordée aux préteurs
DE avait priorité sur lafiducie présumée.
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Faillite et insolvabilité --- Compétence en matiére de faillite et d'insolvabilité — Compétence constitutionnelle du
gouver nement fédéral et des provinces— Prépondérance de la compétence fédérale

| Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matiére de
faillite ont été déclenchées— | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours
de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers de compagnies («
LACC ») ont été engagées— Régime des cadres n'acceptait plus de participants, maisil n'était pas liquidé — Ordonnance
initiale modifiée a é&é rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant (« DE ») et accordant a ces
derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requétes en vue d'obtenir
un jugement déclaratoire portant que le produit de la vente des actifs de | Ltd. était grevé d'une fiducie présumée d'un
montant équivalent au passif non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la
Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd.,
le contréleur, un créancier garanti et le syndic de faillite ont formé un pourvoi a l'encontre de I'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire
pour combler le déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la sireté accordée aux
préteurs DE avait priorité sur lafiducie présumée — Dispositions fédérales et provinciaes étaient inconciliables, car elles
produisaient des ordres de priorité différents et conflictuels — Article 30(7) de la Loi sur les slretés mobiliéres exigeait
gu'une partie du produit de la vente soit versée al'administrateur du régime de retraite par priorité sur les paiements aux
autres créanciers garantis — Or, |'ordonnance initiale amendée prévoyait que la siireté accordée aux préteurs DE prenait
rang devant toutesles autres siiretés, y comprislesfiducies, privileges, charges et grevements, d'originelégislative ou autre
— Cette priorité d'origine judiciaire fondée sur laLACC avait le méme effet qu'une priorité d'origine |égidative.

Successions et fiducies --- Fiducies— Fiducie par interprétation — Profitsdesfiduciaires

Manguement al'obligation fiduciaire— | Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures
de protection offertes en matiére de faillite ont été déclenchées— | Ltd. administrait deux régimes de retraite enregistrés
— Régime des salariés était en cours de liquidation lorsgque les procédures sous le régime de la Loi sur les arrangements
avec les créanciers de compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, maisil n'était
pas liquidé — Ordonnance initiale modifiée a été rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant
(« DE ») et accordant a ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé
des requétes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de | Ltd. était grevé
d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant I'appel
interjeté par les participants, la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prél évement sur
le fonds de réserve — | Ltd., le contrdleur, un créancier garanti et le syndic de faillite ont formé un pourvoi al'encontre
de I'ordonnance — Pourvoi accueilli — |1 y avait un conflit entre les obligations fiduciaires qui incombaient al Ltd. en sa
qualité d'administrateur des régimes et les décisions de gestion qu'elle devait prendre dans le meilleur intérét de la société
— | Ltd. aurait d{i prendre des mesures pour assurer la protection desintéréts des participants au régime, maisnel'apasfait
— Exigences permettant de reconnaitre |'application d'une fiducie par interprétation atitre de mesure réparatrice n'étaient
pas satisfaites— En ce qui concernait le régime des salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire
pour combler le déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la slireté accordée aux
préteurs DE avait priorité sur lafiducie présumée.

Droit constitutionnel --- Partage des compétences législatives — Rapport entre les compétences fédérales et
compétences provinciales— Prépondérance des lois fédérales— Divers

| Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matiére de
faillite ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés— Régime des salariés était en cours
de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers de compagnies («
LACC ») ont été engagées — Régime des cadres n'acceptait plus de participants, maisil n'était pas liquidé — Ordonnance
initiale modifiée a é&é rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant (« DE ») et accordant a ces
derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requétes en vue d'obtenir
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un jugement déclaratoire portant que le produit de la vente des actifs de | Ltd. était grevé d'une fiducie présumée d'un
montant équivalent au passif non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la
Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — | Ltd.,
le contr6leur, un créancier garanti et le syndic de faillite ont formé un pourvoi a l'encontre de I'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, | Ltd. était présumée détenir en fiducie le montant nécessaire
pour combler le déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la slireté accordée aux
préteurs DE avait priorité sur lafiducie présumée — Dispositions fédérales et provinciales étaient inconciliables, car elles
produisaient des ordres de priorité différents et conflictuels — Article 30(7) de laLoi sur les slretés mobiliéres exigeait
gu'une partie du produit de la vente soit versée a l'administrateur du régime de retraite par priorité sur les paiements aLix
autres créanciers garantis — Or, |'ordonnance initiale amendée prévoyait que la sireté accordée aux préteurs DE prenait
rang devant toutes|es autres siiretés, y comprislesfiducies, priviléges, charges et grévements, d'originelégislative ou autre
— Cette priorité d'origine judiciaire fondée sur laLACC avait le méme effet qu'une priorité d'origine |égidative.

Faillite et insolvabilité --- Procédure devant lestribunaux — Frais— Divers

| Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable— Mesures de protection offertesen matiére defaillite
ont été déclenchées — | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsgue les procédures sous e régime de la L oi sur les arrangements avec les créanciers de compagnies ont été
engagées — Régime des cadres n'acceptait plus de participants, maisil n'était pas liquidé — Ordonnanceinitiale modifiée
a éé rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant et accordant a ces derniers une priorité sur
tous les autres créanciers — Participants des régimes ont déposé des requétes en vue d'obtenir un jugement déclaratoire
portant que le produit de lavente des actifsde | Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélévement sur le fonds de réserve — Cour a également rendu une décision
concernant lesfrais qui approuvait le paiement des dépens des participants au régime des cadres sur leur caisse de retraite,
mais a refusé d'ordonner que les dépens du syndicat soient acquittés sur la caisse de retraite du régime des salariés — |

Ltd., le contrbleur, un créancier garanti et le syndic de faillite ont formé un pourvoi a l'encontre de I'ordonnance, et le
syndicat ainterjeté appel al'encontre de la décision concernant les frais— Pourvoi al'encontre de I'ordonnance accueilli;

pourvoi al'encontre de |'adjudication des dépens rejeté; ordonnances de la Cour d'appel relatives aux dépens afférents aux
appels interjetés devant elle annulées, et il a été ordonné que chacune des parties paie ses propres dépens devant la Cour
d'appel et devant la Cour supréme du Canada— Décision dela Cour d'appel derefuser d'ordonner que lesfraisdu syndicat
soient acquittés sur la caisse de retraite n'était entachée d'aucune erreur de principe, surtout considérant I'issue du présent
pourvoi — Prétentions du syndicat relativement aux frais reposaient en grande partie sur une interprétation erronée de la
décision de la Cour d'appel concernant lesfrais.

Régimes deretraite --- Procédure dans e cadre d'actions concer nant desrégimes deretraite— Frais

| Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matiére de
faillite ont é&té déclenchées— | Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours
de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec |es créanciers de compagnies («
LACC ») ont été engagées— Reégime des cadres n'acceptait plus de participants, maisil n'était pas liquidé — Ordonnance
initiale modifiée a été rendue autorisant | Ltd. a emprunter aux préteurs au débiteur-exploitant et accordant a ces derniers
une priorité sur tousles autres créanciers — Participants des régimes ont déposé des requétes en vue d'obtenir un jugement
déclaratoire portant quele produit delaventedesactifsdel Ltd. était grevé d'unefiducie présumée d'un montant équivalent
au passif non capitalisé au titre des pensions — En accueillant I'appel interjeté par les participants, la Cour d'appel a
ordonnéde combler le déficit de chacun desrégimes par prélévement sur lefonds de réserve— Cour aégalement rendu une
décision concernant lesfrais qui approuvait le paiement des dépens des participants au régime des cadres sur leur caisse de
retraite mais a refusé d'ordonner que les dépens du syndicat soient acquittés sur la caisse de retraite du régime des salariés
— | Ltd., le contréleur, un créancier garanti et le syndic de faillite ont formé un pourvoi al'encontre de I'ordonnance, et le
syndicat ainterjeté appel al'encontre de la décision concernant les frais— Pourvoi al'encontre de I'ordonnance accueilli;
pourvoi al'encontre de |'adjudication des dépens rejeté; ordonnances de la Cour d'appel relatives aux dépens afférents aux
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appels interjetés devant elle annulées, et il a été ordonné que chacune des parties paie ses propres dépens devant la Cour
d'appel et devant la Cour supréme du Canada— Décision de laCour d'appel derefuser d'ordonner quelesfraisdu syndicat
soient acquittés sur la caisse de retraite n'était entachée d'aucune erreur de principe, surtout considérant I'issue du présent
pourvoi — Prétentions du syndicat relativement aux frais reposaient en grande partie sur une interprétation erronée de la
décision de la Cour d'appel concernant lesfrais.

Régimesderetraite --- Paiement delarente — Faillite ou insolvabilité de I'employeur — Régimes enr egistrés

Déficit dans le financement des régimes.

Régimes deretraite --- Administration desrégimes deretraite— Evaluation et financement des régimes — Déficit

Insolvahilité de I'employeur.

Procédurecivile --- Frais— Fraisd'appel — Divers

| Ltd. was a Canadian subsidiary of | Corp. U.S. The | Ltd. group became insolvent. | Corp. U.S. sought bankruptcy
protection. | Ltd. obtained a stay under the Companies' Creditors Arrangement Act ("CCAA"). | Ltd. wasthe administrator
of two registered pension plans. The salaried plan was in the process of being wound up when the CCAA proceedings
began. The executive plan was closed but not wound up. Protection under the CCAA was obtained, and both plans faced
funding deficiencies. An amended initial order was obtained, authorizing | Ltd. to borrow from debtor-in-possession
("DIP") lenders and granting them priority over all other creditors. | Ltd. sold its assets. Plan members brought motionsfor
adeclaration that a deemed trust equal in amount to the unfunded pension liability was enforceable against the proceeds
of sale.

In dismissing the motions, the court found that the deemed trust did not apply to the wind-up deficiencies, because the
associated payments were not "due" or "accruing due" as of the date of the wind-up. The court found that the executive
plan did not have awind-up deficiency, sinceit had not yet been wound up. The plan members appeal ed successfully. The
Court of Appeal found that the deemed trust created by s. 57(4) of the Pension Benefits Act ("PBA") applied to all amounts
due with respect to plan wind-up deficiencies. The Court of Appeal found that executive plan members had aclaim arising
from | Ltd.'s breach of fiduciary obligationsin failing to adequately protect plan members' interests. The Court of Appeal
found that imposing a constructive trust over the reserved fund in favour of plan memberswas an appropriate remedy. The
Court of Appeal found that the deemed trust had priority over the DIP charge because the issue of federal paramountcy
had not been raised when the amended initial order was issued, and that | Ltd. had stated that it intended to comply with
any deemed trust requirements. The Court of appeal ordered the court-appointed monitor to make a distribution from the
reservefund in order to pay the amount of each plan'sdeficiency. It also issued a costs endorsement that approved payment
of the costs of the executive plan's members from that plan's fund, but declined to order the payment of coststo the union
from the fund of the salaried plan. | Ltd., the monitor, asecured creditor, and | Corp. U.S.'strustee in bankruptcy appealed
the main order, and the union appealed the costs endorsement.

Held: The appea of the main order was allowed, and the union's appeal of the costs endorsement was dismissed. The
Court of Appeal's orders with respect to the costs of appeal before that court were set aside, and it was ordered that all
parties bear their own costs in the Court of Appeal and in the Supreme Court of Canada.

Per Deschamps J. (Moldaver J. concurring): The Court of Appeal correctly held with respect to the salaried plan, which
had been wound up, that | Ltd. was deemed to hold in trust the amount necessary to satisfy the wind-up deficiency. The
relevant provisions, legislative history and purpose were all consistent with inclusion of the wind-up deficiency in the
protection afforded to memberswith respect to employer contributions upon the wind up of their pension plan. The deemed
trust did not apply to the employer's wind-up deficiency with respect to the executive plan. Unlike s. 57(3) of the PBA,
which provides that the deemed trust protecting employer contributions exists while a plan is ongoing, s. 57(4) provides
that the wind-up deemed trust comes into existence only when the plan is wound up.
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Asaresult of the application of the doctrine of federal paramountcy, the DIP charge superseded the deemed trust. Subject
to the application of the rules on the admissibility of new evidence, the doctrine of paramountcy could be raised even if it
was not invoked in an initial proceeding. The federal and provincia laws in this case were inconsistent, as they gave rise
to different, and conflicting, orders of priority. Section 30(7) of the (provincial) Personal Property Security Act required a
part of the proceeds from the sale to be paid to the plan's administrator before other secured creditors were paid. However,
the amended initial order provided that the DIP charge ranked in priority to all other security interests, trusts, liens, charges
and encumbrances, statutory or otherwise. This court-ordered priority based on the (federal) CCAA had the same effect
as a statutory priority.

| Ltd.'s fiduciary obligations as plan administrator conflicted with management decisions that needed to be taken in the
best interests of the corporation. Thefact that | Ltd., as plan administrator, might have to claim accrued contributions from
itself meant that it would have to simultaneously adopt conflicting positions on whether contributions had accrued as of
the date of liquidation and whether a deemed trust had arisen in respect of wind-up deficiencies. This was indicative of a
clear conflict between | Ltd.'s interests and those of the plan members. | Ltd. should have taken steps to ensure that the
interests of the plan members were protected, but did not do so. On the contrary, it contested the position that the plan
members advanced.

It could not be argued that the plan members were barred from defending their interests by the collateral attack doctrine.
The argument that the plan members should have appeal ed the amended initial order authorizing the DIP charge, and were
precluded from subsequently arguing that their claim ranked in priority to that of the DIP lenders, was not convincing.
Among other things, the plan members did not receive notice of the motion to approve the DIP financing.

Even though | Ltd. breached its fiduciary duty to notify the plan members of the motion that resulted in the amended
initial order, their claim remained subordinate to that of | Corp. U.S. (subrogated, as| Corp. U.S. was, to the DIP lenders
priority). Intermsof an equitable remedy, there was no evidence that the lenders committed awrong or that they engagedin
ineguitable conduct. The constructive trust remedy was not available, because proprietary remedies are generally awarded
only with respect to property that isdirectly related to awrong or that can be traced to such property. There was agreement
with Cromwell J. that this condition was not met. It was unreasonable for the Court of Appeal to re-order the prioritiesin
this case. It was difficult to see what gains the plan members would have secured had they received notice of the motion
that resulted in the amended initial order. The plan members were allowed to fully argue their case.

There was agreement with Cromwell J. on the appeal from the costs endorsement.

Per Cromwell J. (concurring in the result) (McLachlin C.J.C., Rothstein J. concurring): The deemed trust did not apply
to the disputed funds. The Court of Appeal erred in finding that the s. 57(4) (PBA) deemed trust applied to the wind-up
deficiency. There could be no deemed trust for the executive plan, because the plan had not been wound up at the relevant
date. At issue wasthe salaried plan. The most plausible grammatical and ordinary sense of the words "accrued to the date
of the wind-up" was that the amounts referred to were precisely ascertained immediately before the effective date of the
plan's wind-up. The wind-up deficiency only arose upon wind-up and it was neither ascertained nor ascertainable on the
date fixed for wind-up. The broader statutory context reinforced this view: the language of the deemed trustsin s. 57(3)
and (4) was virtually exactly repeated in s. 75(1)(a), suggesting that both deemed trusts referred to the liability on wind-
up referred to in s. 75(1)(a) and not to the further and distinct wind-up deficiency liability created under s. 75(1)(b). The
legislative evolution and history of these provisions showed that the legislature never intended to include the wind-up
deficiency in a statutory deemed trust. There was disagreement with Deschamps J.'s position that the wind-up deficiency
could be said to have accrued to the date of wind-up.

The corporation failed in its duty to the plan beneficiaries as their administrator, and the beneficiaries ought to have
been afforded more procedural protections in the CCAA proceedings. The Court of Appeal took too expansive a view
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of the fiduciary duties owed by | Ltd. as plan administrator. The only breach of fiduciary duty occurred when, upon
insolvency, | Ltd.'s corporate interests were in obvious conflict with its fiduciary duty as plan administrator to ensure that
all contributions were made to the plans when due. The breach was not in failing to avoid this conflict — the conflict itself
was unavoidable. The breach wasin failing to address the conflict to ensure that the plan beneficiaries had the opportunity
to have representation in the CCAA proceedings asif there were independent plan administrators.

The Court of Appeal erred in using the equitable remedy of constructive trust to defeat the super priority ordered by the
CCAA judge. The Court of Appeal erred in principle in finding that the asset in this case resulted from the breach of
fiduciary duty such that it would be unjust for the party in breach to retain it. | Ltd.'s failure to meaningfully address
conflicts of interest that arose during the CCAA proceedings did not result in any such asset. Imposing a constructive trust
was wholly disproportionate to | Ltd.'s breach of fiduciary duty.

Although there was disagreement with Deschamps J. with respect to the scope of the s. 57(4) deemed trust, there was
agreement that if there was a deemed trust in this case, it would have been superseded by the DIP loan because of the
operation of the doctrine of federal paramountcy.

Theunion's submissionsasto costswere largely based on aninaccurate reading of the Court of Appeal's costs endorsement.
The Court of Appeal did not require the consent of plan beneficiaries as a prerequisite to ordering payment of costs from
the fund. It was not correct to suggest that the costs endorsement would restrict recovery of beneficiary costs to instances
when thereisasurplusin the pension trust fund or preclude financing of beneficiary action when afund wasin deficit. The
costs endorsement did not lay down arule that a union representing pension beneficiaries cannot recover costs from the
fund because the union itself is not a beneficiary. The litigation raised novel points of law with all of the uncertainty and
risk inherent in such an undertaking. The failure of that litigation left no basis to impose the costs consequences of taking
therisk on all of the plan members of an already underfunded plan. The union's apparent premisethat if the executive plan
members had their costs paid out of the fund, so too should the salaried plan members, was not an accurate statement of the
order made with respect to the executive plan. The Court of Appeal did not apply what the union referred to as the "costs
payment test" to the executive plan because the costs order was the product of an agreement and did not order payment of
costs out of the fund as awhole. In the case of the union request, there was no such agreement and no such limitation of
risk to the supporters of the litigation. There was no error in principle in the Court of Appeal's refusal to order the union
costs to be paid out of the pension fund, particularly in light of the disposition of the present appeal.

Per LeBd J. (dissenting) (Abella J. concurring): There was agreement that no deemed trust could arise under s. 57(4) of
the PBA in the case of the executive plan because that plan had not been wound up when the CCAA proceedings were
initiated. In the case of the salaried plan, there was agreement with Deschamps J. that a deemed trust arose in respect of
the wind-up deficiency, but also that the DIP super-priority prevailed because of the federal paramountcy doctrine.

However, the remedy of a constructive trust was available and it was appropriate to impose it in the circumstances of this
case. A view different from that of the majority in the present decision wastaken with regard to the nature and extent of the
fiduciary duties of an employer who electsto act as administrator of apension plan governed by the PBA. Thisdual status
did not entitle the employer to greater leniency in the determination and exercise of itsfiduciary duties or excuse wrongful
actions. | Ltd. not only neglected its obligations towards the beneficiaries, but took a course of action that was actively
inimical to their interests. The seriousness of these breaches amply justified the decision of the Court of Appeal to impose
a constructive trust. The conditions that generally justify the imposition of a constructive trust were met. The imposition
of the trust did not disregard the different corporate personalities of | Ltd. and | Corp. U.S. It properly acknowledged the
close relationship between the two companies, the second in effect controlling the first. This relationship needed to be
taken into consideration.

| Ltd. éait une filiale canadienne de la société | E.-U. Le groupe | Ltd. est devenu insolvable. | E.-U. Sest placée sous la
protection des régles applicables en matiére de faillite. | Ltd. a obtenu une ordonnance de suspension sous le régime de
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laLoi sur les arrangements avec les créanciers des compagnies (« LACC »). | Ltd. administrait deux régimes de retraite
enregistrés. Le régime des salariés était en cours de liquidation lorsgue les procédures sous le régime de la LACC ont
été engagées. L e régime des cadres n'acceptait plus de participants, maisil n'était pas liquidé. La protection du régime de
la LACC a été accordée, et les deux régimes de retraite accusaient un déficit de capitalisation. Une ordonnance initiale
modifiée a été rendue autorisant | Ltd. aemprunter aux préteurs au débiteur-exploitant (« DE ») et accordant acesderniers
uneprioritésur touslesautrescréanciers. | Ltd. avendu tous sesactifs. Les participants des régimes ont dépose des requétes
en vued'obtenir un jugement déclaratoire portant que le produit delavente était greve d'une fiducie présumée d'un montant
équivalent au passif non capitalisé au titre des pensions.

En rejetant les requétes, le tribunal a conclu que la fiducie présumée ne sappliquait pas aux déficits de liquidation parce
gue les paiements afférents n'étaient pas[ TRADUCTION] « échus » ou « aéchoir » aladatedelaliquidation. Letribunal a
conclu quel'on ne pouvait pas parler de déficit de liquidation relativement au régime des cadres puisqu'il n'était pas encore
liquidé. Les participants des régimes ont interjeté appel avec succes. La Cour d'appel a conclu que la fiducie présumée
créée al'art. 57(4) delaLoi sur lesrégimes de retraite (« LRR ») Sappliquait atoutes |es sommes dues au titre des déficits
de liquidation des régimes. La Cour d'appel a conclu que les participants au régime des cadres pouvaient faire valoir une
réclamation contre | Ltd. pour manguement a son obligation fiduciaire de protéger adéquatement leurs intéréts. La Cour
d'appel ajugé que d'imposer une fiducie par interprétation grevant le fonds de réserve au profit des participants était une
réparation appropriée. LaCour d'appel aconclu quelafiducie présuméeavait priorité sur lacharge DE parce quelaquestion
dela prépondérance fédérale n'avait pas été invoquée lorsque |'ordonnance initiale modifiée a éé rendue et qu'l Ltd. avait
déclaré qu'elle allait se conformer atoutes les exigences d'une fiducie présumée. La Cour d'appel a ordonné au controleur
désigné par le tribunal de combler e déficit de chacun des régimes par prélévement sur le fonds de réserve. Dans sa
décision relative al'adjudication des dépens, €lle a également approuvé le paiement des dépens des participants au régime
des cadres sur leur caisse deretraite, mais elle arefusé d'ordonner que les dépens du syndicat soient acquittés sur la caisse
de retraite du régime des salariés. | Ltd., le contrdleur, un créancier garanti et le syndic de faillite d'l E.-U. ont formé un
pourvoi al'encontre de I'ordonnance principale et le syndicat aformé un pourvoi al'encontre de I'adjudication des dépens.

Arrét: Le pourvoi a I'encontre de |'ordonnance principale a éé accueillie et le pourvoi du syndicat a I'encontre de
|'adjudication des dépensaétérejeté. LesordonnancesdelaCour d'appel relatives aux dépens afférentsaux appel sinterj etés
devant elle ont été annulées et il a été ordonné que chacune des parties paie ses propres dépens devant la Cour d'appel et
devant la Cour supréme du Canada.

Deschamps, J. (Moldaver, J., souscrivant a son opinion) : C'était a bon droit que la Cour d'appel a jugé qu'l Ltd. était
présumeée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation du régime des salariés, dont la
liquidation avait pris effet. Le texte, I'historique |égidatif et I'objet des dispositions pertinentes concordaient tous avec
I'inclusion du déficit de liquidation dans |a protection offerte aux participants al'égard des cotisations de I'employeur ala
liquidation des régimes. La fiducie présumée ne sappliquait pas au déficit de liquidation de I'employeur relativement au
régime des cadres. Contrairement al'art. 57(3) dela LRR, selon lequel lafiducie présumée protégeant les cotisations de
I'employeur existe pendant que le régime est en vigueur, I'art. 57(4) prévoit que lafiducie présumée en cas de liquidation
ne prend naissance qu'a laliquidation du régime.

L'application de la doctrine de la prépondérance fédérale donnait a la charge DE priorité sur la fiducie présumée. Sous
réservedel'application desreglesrégissant I'admissibilité de nouveaux éléments de preuve, ladoctrine delaprépondérance
fédérale pouvait étre soulevée mémesi ellen‘avait pas étéinvogquée dansune procédureinitiale. Enl'espece, lesdispositions
fédérales et provinciales étaient inconciliables, car elles produisaient des ordres de priorité différents et conflictuels.
L'article 30(7) delaLoi sur les slretés mobilieres (provinciale) exigeait qu'une partie du produit de lavente soit versée a
|'administrateur du régime de retraite par priorité sur les paiements aux autres créanciers garantis. Toutefois, I'ordonnance
initiale modifiée accordait alacharge DE priorité sur toutes les autres siiretés, y comprislesfiducies, priviléges, charges et
gréevements, d'origine |égislative ou autre. Cette priorité d'origine judiciaire fondée sur laLACC (fédérae) avait le méme
effet qu'une priorité d'origine [égislative.
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Il'y avait un conflit entre les obligations fiduciaires qui incombaient a | Ltd. en sa qualité d'administrateur des régimes
et les décisions de gestion qu'elle devait prendre dans le meilleur intérét de la société. Le fait qu'l Ltd. pouvait, en sa
qualité d'administrateur des régimes de retraite, avoir a se réclamer a elle-méme les cotisations accumul ées |'aménerait a
devoir adopter simultanément des positions opposées quant a savoir si des cotisations sétaient accumulées a la date de
laliquidation et si les déficits de capitalisation étaient protégés par une fiducie présumée. Cet exemple démontrait qu'il
existait manifestement un conflit entre lesintéréts d'l Ltd. et ceux des participants au régime. | Ltd. aurait d prendre des
mesures pour assurer |a protection des intéréts des participants au régime, mais ne l'apasfait. Elle a, au contraire, contesté
la position défendue par |es participants au régime.

Larégleinterdisant les contestations indirectes ne pouvait donc étre invogquée pour empécher |es participants de défendre
leurs intéréts. La prétention selon laquelle les participants auraient di interjeter appel de I'ordonnance initiale modifiée
autorisant la charge DE et qu'ils ne devaient pas étre admis a prétendre plus tard que leur créance avait priorité sur celle
des préteurs DE n'était pas convaincante. Entre autres choses, les participants n'ont pas recu avis de la requéte demandant
au tribunal d'autoriser le financement DE.

Bien qu'l Ltd. ait manqué a son obligation fiduciaire dinformer les participants de la requéte en modification de
I'ordonnance initiale, leur créance demeurait subordonnée a celle dl E.-U. (I E.-U. étant subrogée aux préteurs DE en
conséquence de la priorité). A propos d'une réparation en equity, |la preuve ne révéait aucune inconduite ni injustice de
la part des préteurs. La fiducie par interprétation n'était pas une réparation que I'on pouvait imposer, car la réparation
de la nature d'un droit de propriété n'était généralement accordée qu'al'égard d'un bien ayant un lien direct avec un acte
fautif ou d'un bien qui pouvait étre rattaché aun tel bien. On partageait I'avis du juge Cromwell que cette condition n'était
pas remplie. 1l était déraisonnable pour la Cour d'appel de modifier I'ordre de priorité en I'espéce. |l était difficile de voir
comment |es participants auraient pu améliorer leur position méme sils avaient recu avis de larequéte en modification de
I'ordonnance initiale. Les participants ont pu faire valoir pleinement leur position.

On convenait avec le juge Cromwell au sujet de |'adjudication des dépens.

Cromwell, J. (souscrivant au résultat des juges majoritaires) (McLachlin, J.C.C., Rothstein, J., souscrivant ason opinion) :
La fiducie présumée ne visait pas les fonds en cause. La Cour d'appel a commis une erreur en concluant que la fiducie
présumée prévue al'art. 57(4) de la LRR sappliquait au déficit de liquidation. Il ne pouvait y avoir de fiducie présumée
au bénéfice du régime des cadres, car celui-ci n‘avait pas encore été liquidé a la date considérée. Le litige ne portait que
sur le régime des salariés. Suivant son sens ordinaire et grammatical le plus plausible, I'expression « accumulées ala date
de laliquidation » renvoyait aux sommes déterminées de fagon précise immédiatement avant la date de prise d'effet de
la liquidation du régime. Le déficit de liquidation n'était constaté qu'a I'issue de la liquidation, et il n'était ni déterminé
ni déterminable ala date de liquidation prévue. Le contexte |égisatif général confortait ce point de vue. Le texte de I'art.
57(3) et (4) qui dispose qu'il y afiducie présumée est repris presque en tous points a l'art. 75(1)a), ce qui permettait de
conclure que, dans les deux cas de fiducie présumée, le |égislateur renvoyait a I'obligation qui existait a la liquidation
suivant I'art. 75(1)a) et non acelle, supplémentaire et distincte, qui était liée au déficit deliquidation et qui découlait del'art.
75(1)b). L'évolution et I'historique de ces dispositions laissaient croire que le |égislateur n'ajamais voulu que le déficit de
liquidation fasse I'objet d'une fiducie présumée d'origine |égislative. On ne partageait pas I'opinion de la juge Deschamps
selon laguelle on pouvait considérer que le déficit de liquidation était accumulé ala date de laliquidation.

La société a manqué a ses obligations d'administrateur des régimes, et les bénéficiaires auraient di obtenir de meilleures
garanties procédurales dans le cadre de la procédure fondée sur laLACC. La Cour d'appel a conféré une portée excessive
aux obligations fiduciaires d'l Ltd. en tant qu'administrateur des régimes. | Ltd. a seulement manqué a son obligation
fiduciaire lorsgue, une fois devenue insolvable, sesintéréts sont clairement entrés en conflit avec son obligation fiduciaire
d'administrateur d'assurer le versement aux régimes de toutes | es cotisations devenues exigibles. Son manquement résidait
dans I'omission non pas d'éviter ce conflit, qui était en soi inévitable, mais de pallier le probléme en veillant a ce que
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les bénéficiaires des régimes puissent étre représentés dans le cadre de la procédure fondée sur la LACC comme si
|'administrateur des régimes avait été indépendant.

La Cour d'appel aeu tort de recourir alafiducie par interprétation, une réparation en equity, pour écarter la superpriorité
accordée par le tribunal saisi sur le fondement de laLACC. La Cour d'appel a commis une erreur de principe lorsgu'elle
a conclu que I'actif convoité résultait du manquement a I'obligation fiduciaire, de sorte qu'il serait injuste que la partie
fautive sel'approprie. L'omission d'l Ltd. de véritablement pallier les conflits d'intéréts auxquels donnait lieu la procédure
fondée sur la LACC n'a pas donné lieu a un tel actif. L'imposition d'une fiducie par interprétation était clairement une
mesure disproportionnée par rapport au manquement d'l Ltd. a son obligation fiduciaire.

Bien que I'on ne partageait pas |'opinion de lajuge Deschamps concernant la portée de |a fiducie présumée prévue al'art.
57(4), on saccordait avec elle pour affirmer que si I'on devait conclure al'existence d'une fiducie présumée dans | e présent
dossier, elle devait prendre rang avant la créance DE en application de la doctrine de la prépondérance fédérale.

Les prétentions du syndicat au sujet des frais reposaient en grande partie sur une interprétation erronée de la décision de
la Cour d'appel acet égard. La Cour d'appel ne considérait pas que le consentement des bénéficiaires du régime était une
condition préalable au paiement des dépensapartir delacaisse deretraite. 1 était erroné de laisser entendre queladécision
relative aux dépens faisait en sorte que les bénéficiaires ne pouvaient étre indemnisés des dépens que lorsgqu'il existait un
surplus dans la caisse de retraite en fiducie ou qu'ils ne pouvaient financer I'exercice d'un recours lorsque la caisse était
déficitaire. La décision de la Cour d'appel relativement aux frais n'établissait pas la régle qu'un syndicat représentant les
bénéficiaires d'une caisse de retraite ne pouvait étre indemnisé de ses dépens par la caisse de retraite parce qu'il n'était pas
Iui-méme bénéficiaire. Comme I'instance engagée en |'espéece portait sur des points de droit nouveaux, il était entendu que
son issue était incertaine. L'échec du recours ne saurait justifier que tous | es participants d'un régime déja sous-capitalisé
subissent |es conséquences pécuniaires du risque couru. L'argument du syndicat reposait apparemment sur la prémisse que
les participants du régime des salariés devraient obtenir paiement de leurs dépens apartir de leur caisse deretraite puisgue
c'est ce a quoi les participants au régime des cadres avaient droit. Or, telle n'était pas la teneur exacte de I'ordonnance
de la Cour d'appel relative au régime des cadres. La Cour d'appel n'appliquait pas au régime des cadres le critére qui,
selon le syndicat, vaudrait pour le paiement des dépens, car I'ordonnance relative aux dépens découlait d'un accord et
elle ne prévoyait pas le paiement des dépens par prélévement sur la caisse de retraite dans sa globalité. Sagissant de la
demande du syndicat, nul accord n'était intervenu au méme effet, et ce n'éait pas seulement les participants derriére le
recours qui sexposaient au risque lié a l'issue de celui-ci. Il n'y avait aucune erreur de principe dans le refus de la Cour
d'appel d'ordonner que les dépens du syndicat soient payés a partir de la caisse de retraite, étant donné surtout I'issue du
présent appel.

LeBel, J. (dissident) (Abella, J., souscrivant a son opinion) : On saccordait a dire que le régime des cadres ne pouvait étre
protégé par aucune fiducie présumée résultant de I'application de I'art. 57(4) de la LRR, puisque ce régime n'avait pas été
liquidé lorsque la procédure fondée sur laLACC a été enclenchée. On partageait |'opinion de lajuge Deschamps, laquelle
reconnaissait |'existence d'une fiducie présumeée dans le cas du déficit de liquidation du régime des salariés mais aussi que
la créance des préteurs DE avait priorité sur toutes les autres créances, par application du principe de la prépondérance
fédérale.

Toutefois, lafiducie par interprétation pouvait sappliquer aux présentes circonstances et devrait étre imposée en I'espece.
On aadopté un point de vue différent de celui desjuges majoritaires en ce qui atrait alanature et la portée des obligations
fiduciaires d'un employeur qui choisit d'administrer un régime de retraite régi par la LRR. Sa double fonction n‘autorisait
pas I'employeur afaire preuve de laxisme dans la définition et I'exercice de ses obligations fiduciaires, ni ne justifiait ses
actes répréhensibles. | Ltd. a non seulement manqué a ses obligations envers les bénéficiaires, mais a adopté en fait une
démarche qui alait alI'encontre de leurs intéréts. La gravité de ces manquements justifiait amplement la décision de la
Cour d'appel d'imposer unefiducie par interprétation. Les conditions qui justifient généralement I'imposition d'unefiducie
par interprétation étaient satisfaites. En imposant lafiducie, la Cour n'apas négligé lefait qu'l Ltd. et | E.-U. constituaient
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des personnes morales distinctes. Elle a tenu compte a juste titre de leurs rapports étroits, la seconde contrélant dans les
faitslapremiére. 1l falait prendre ces rapports en compte.
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L.R. (5th) 1, 2011 CarswellNat 4190, 2011 CarswellNat 4191, 2011 SCC 53, 422 N.R. 248, (sub nom. C.H.R.C.
v. Canada (A.G.)) 2011 C.L.L.C. 230-043, (sub nom. Canada (Canadian Human Rights Commission) v. Canada
(Attorney General)) [2011] 3 S.C.R. 471 (S.C.C.) — considered

Canadian Pacific Ltd. v. Ontario (Minister of Revenue) (1998), (sub nom. Canadian Pacific Ltd. v. M.N.R) 41 O.R.
(3d) 606, 99 D.T.C. 5286, [2000] 2 C.T.C. 331, 1998 CarswellOnt 3537, 114 O.A.C. 217 (Ont. C.A.) — referred to

Donkin v. Bugoy (1985), 1985 Carswell Sask 869, [1985] 2 S.C.R. 85, [1985] 6 W.W.R. 97, 21 D.L.R. (4th) 327, 61
N.R. 172, 44 Sask. R. 178, 20 E.T.R. 225, 47 R.F.L. (2d) 113, 1985 CarswellSask 213 (S.C.C.) — considered

Elder Advocates of Alberta Society v. Alberta (2011), [2011] 6 W.W.R. 191, 81 C.C.L.T. (3d) 1, 416 N.R. 198, 331
D.L.R. (4th) 257, 499 A.R. 345, 514 W.A.C. 345, (sub nom. Alberta v. Elder Advocates of Alberta Society) [2011]
2 SC.R. 261, 2011 CarswellAlta 763, 2011 CarswellAlta 764, 2011 SCC 24, 2 C.P.C. (7th) 1, 41 Alta. L.R. (5th)
1(S.C.C.) — considered

First Leaside Wealth Management Inc., Re (2012), 2012 CarswellOnt 2559, 2012 ONSC 1299 (Ont. S.C.J.
[Commercial List]) — referred to
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Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733
2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...

Hamilton v. Open Window Bakery Ltd. (2003), 2004 SCC 9, 316 N.R. 265, 235 D.L.R. (4th) 193, 2003 Carswel|Ont
5591, 2003 Carswel|Ont 5592, 2004 C.L.L..C. 210-025, 184 O.A.C. 209, [2004] 1 S.C.R. 303, 70 O.R. (3d) 255 (note),
40B.L.R. (3d) 1 (S.C.C.) — followed

Indalex Ltd., Re (2009), 2009 CarswellOnt 1998, 52 C.B.R. (5th) 61 (Ont. S.C.J. [Commercial List]) — referred to
Indalex Ltd., Re (2009), 2009 CarswellOnt 4263 (Ont. S.C.J.) — referred to
Indalex Ltd., Re (2009), 2009 CarswellOnt 4262, 79 C.C.P.B. 101 (Ont. S.C.J. [Commercial List]) — referred to

International Corona ResourcesLtd. v. LAC MineralsLtd. (1989),44B.L.R. 1, 35E.T.R. 1, (sub nom. LAC Minerals
Ltd. v. International Corona ResourcesLtd.) 69 O.R. (2d) 287, (sub nom. LAC MineralsLtd. v. International Corona
Resources Ltd.) 61 D.L.R. (4th) 14, 101 N.R. 239, 36 O.A.C. 57, (sub hom. LAC Minerals Ltd. v. International
Corona Resources Ltd.) [1989] 2 S.C.R. 574, 6 R.P.R. (2d) 1, (sub hom. LAC Minerals Ltd. v. International Corona
Resources Ltd.) 26 C.P.R. (3d) 97, 1989 CarswellOnt 126, 1989 CarswellOnt 965 (S.C.C.) — followed

Kerry (Canada) Inc. v. Ontario (Superintendent of Financial Services) (2009), 2009 CarswellOnt 4494, 2009
CarswellOnt 4495, 2009 SCC 39, (sub nom. Nolan v. Ontario (Superintendent of Financial Services)) 253 O.A.C.
256, 49 E.T.R. (3d) 159, 76 C.C.E.L. (3d) 55, 76 C.C.P.B. 1, (sub nom. Kerry (Canada) Inc. v. DCA Employees
Pension Committee) 102 O.R. (3d) 319, (sub nom. Nolan v. Kerry (Canada) Inc.) [2009] 2 S.C.R. 678, (sub nom.
Nolan v. Ontario (Superintendent of Financial Services)) 391 N.R. 234, 92 Admin. L.R. (4th) 203, (sub nom. DCA
Employees Pension Committee v. Ontario (Superintendent of Financial Services)) 309 D.L.R. (4th) 513 (S.C.C.) —
followed

Marine Drive Properties Ltd., Re (2009), 2009 BCSC 145, 2009 CarswellIBC 285, 52 C.B.R. (5th) 47 (B.C. S.C.)
— considered

Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) (2004), 45 B.L.R. (3d) 161, 41 C.C.P.B.
106, 2004 C.E.B. & P.G.R. 8112, 242 D.L.R. (4th) 193, 324 N.R. 259, 189 O.A.C. 201, 17 Admin. L.R. (4th) 1,
[2004] 3S.C.R. 152, 75 0.R. (3d) 479 (note), 2004 CarswellOnt 3172, 2004 Carswel|IOnt 3173, 2004 SCC 54 (S.C.C.)
— considered

Nortel Networks Corp., Re (2009), 53 C.B.R. (5th) 196, 75 C.C.P.B. 206, 2009 CarswellOnt 3028 (Ont. S.C.J.
[Commercial List]) — referred to

Nova Metal ProductsInc. v. Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. Elan
Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — considered

Ontario Hydro-Electric Power Commissionv. Albright (1922), 1922 CarswellOnt 134, 64 S.C.R. 306, [1923] 2D.L.R.
578 (S.C.C.) — considered

Perez v. Galambos (2009), 97 B.C.L.R. (4th) 1, [2009] 12 W.W.R. 193, (sub nom. Galambos v. Perez) [2009] 3
S.C.R. 247, 394 N.R. 209, 70 C.C.L.T. (3d) 167, 312 D.L.R. (4th) 220, 276 B.C.A.C. 272, 468 W.A.C. 272, 2009
CarswelIBC 2787, 2009 CarswelIBC 2788, 2009 SCC 48 (S.C.C.) — referred to
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Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733
2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...

Peter v. Beblow (1993), [1993] 3W.W.R. 337,23 B.C.A.C. 81,39 W.A.C. 81,101 D.L.R. (4th) 621, [1993] 1 S.C.R.
980, 150N.R. 1,48 E.T.R. 1, 77B.C.L.R. (2d) 1, 44 R.F.L. (3d) 329, [1993] R.D.F. 369, 1993 CarswelIBC 44, 1993
CarswelIBC 1258 (S.C.C.) — followed

R. v. Neil (2002), 317 A.R. 73, 284 W.A.C. 73, 168 C.C.C. (3d) 321, 6 Alta. L.R. (4th) 1, 6 C.R. (6th) 1, [2002] 3
S.C.R. 631, 2002 CarswellAlta 1301, 2002 CarswellAlta 1302, 2002 SCC 70, (sub nom. Neil v. R) 218 D.L.R. (4th)
671, [2003] 2 W.W.R. 591, 294 N.R. 201 (S.C.C.) — followed

Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 625, 6 C.B.R. (4th) 314, 96 O.T.C. 272 (Ont. Gen. Div.
[Commercial List]) — referred to

Ryan v. Moore (2005), 254 D.L.R. (4th) 1, 334 N.R. 355, [2005] 2 S.C.R. 53, 2005 SCC 38, 2005 CarswelINfld 157,
2005 CarswelINfld 158, 247 Nfld. & P.E.l.R. 286, 735 A.P.R. 286, 25 C.C.L.l. (4th) 1, 32 C.C.L.T. (3d) 1, [2005]
R.R.A. 694, 18 E.T.R. (3d) 163 (S.C.C.) — considered

Sharbern Holding Inc. v. Vancouver Airport Centre Ltd. (2011), 5R.P.R. (5th) 1, 331 D.L.R. (4th) 1, 416 N.R. 1, 18
B.C.L.R. (5th) 1, [2011] 2 S.C.R. 175,306 B.C.A.C. 1, 316 W.A.C. 1, 2011 SCC 23, 2011 CarswellBC 1102, 2011
CarswellBC 1103, [2011] 7W.W.R. 1, 81 B.L.R. (4th) 1, 82 C.C.L.T. (3d) 1 (S.C.C.) — referred to

Soulos v. Korkontzlas (1997), [1997] 2 S.C.R. 217, 212 N.R. 1, 1997 CarswellOnt 1490, 1997 CarswellOnt 1489,
9R.P.R. (3d) 1,46 C.B.R. (3d) 1, 17 E-T.R. (2d) 89, 32 O.R. (3d) 716 (headnote only), 146 D.L.R. (4th) 214, 100
0O.A.C. 241 (S.C.C.) — considered

Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.),
(sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) Trucking Ltd.,
Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC 3419,
2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72 C.B.R.
(5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) — considered

Timminco Ltd., Re (2012), 2012 ONSC 506, 95 C.C.P.B. 48, 2012 CarswellOnt 1263, 85 C.B.R. (5th) 169 (Ont.
S.C.J. [Commercial List]) — considered

3464920 Canada Inc. v. Srother (2007), (sub nom. Srother v. 3464920 Canada Inc.) 2007 D.T.C. 5273 (Eng.), (sub
nom. Srother v. 3464920 Canada Inc.) 2007 D.T.C. 5301 (Fr.), 363 N.R. 123, [2007] 2 S.C.R. 177,[2007] 7 W.W.R.
381,[2007] 4 C.T.C. 172,29 B.L.R. (4th) 175, 399 W.A.C. 108, 241 B.C.A.C. 108, 281 D.L.R. (4th) 640, 2007 SCC
24, 2007 CarswelIBC 1201, 2007 CarswelIBC 1202, 67 B.C.L.R. (4th) 1, 48 C.C.L.T. (3d) 1 (S.C.C.) — followed

Cases considered by LeBel J. (dissenting):

Canson Enterprises Ltd. v. Boughton & Co. (1991), [1992] 1 W.W.R. 245, 9 C.C.L.T. (2d) 1, 39 C.P.R. (3d) 449,
131 N.R. 321, 85 D.L.R. (4th) 129,61 B.C.L.R. (2d) 1, 6 B.C.A.C. 1, 13W.A.C. 1, [199]1] 3S.C.R. 534, 43E.T.R.
201, 1991 CarswelIBC 269, 1991 CarswelIBC 925 (S.C.C.) — considered in aminority or dissenting opinion

Elder Advocates of Alberta Society v. Alberta (2011), [2011] 6 W.W.R. 191, 81 C.C.L.T. (3d) 1, 416 N.R. 198, 331
D.L.R. (4th) 257, 499 A.R. 345, 514 W.A.C. 345, (sub nom. Alberta v. Elder Advocates of Alberta Society) [2011]
2 S.C.R. 261, 2011 CarswellAlta 763, 2011 CarswellAlta 764, 2011 SCC 24, 2 C.P.C. (7th) 1, 41 Alta. L.R. (5th) 1
(S.C.C.) — considered in aminority or dissenting opinion
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Perez v. Galambos (2009), 97 B.C.L.R. (4th) 1, [2009] 12 W.W.R. 193, (sub nom. Galambos v. Perez) [2009] 3
S.C.R. 247, 394 N.R. 209, 70 C.C.L.T. (3d) 167, 312 D.L.R. (4th) 220, 276 B.C.A.C. 272, 468 W.A.C. 272, 2009
CarswellBC 2787, 2009 CarswelIBC 2788, 2009 SCC 48 (S.C.C.) — considered in aminority or dissenting opinion

Royal Oak MinesInc., Re (1999), 1999 CarswellOnt 792, 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]) —
refered to in aminority or dissenting opinion

Soulos v. Korkontzilas (1997), [1997] 2 S.C.R. 217, 212 N.R. 1, 1997 CarswellOnt 1490, 1997 CarswellOnt 1489,
9R.P.R. (3d) 1,46 C.B.R. (3d) 1, 17 E.T.R. (2d) 89, 32 O.R. (3d) 716 (headnote only), 146 D.L.R. (4th) 214, 100
O.A.C. 241 (S.C.C.) — considered in aminority or dissenting opinion

Statutes considered by Deschamps J.:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Bankruptcy and Insolvency Act, the Companies Creditors Arrangement Act, the Wage Earner Protection Program Act
and chapter 47 of the Satutes of Canada, 2005, Act to amend the, S.C. 2007, c. 36
Generally — referred to

Bankruptcy Code, 11 U.S.C.
Chapter 7 — referred to

Chapter 11 — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

S. 2(1) "secured creditor" — considered

Pension Benefits Act, 1965, S.O. 1965, c. 96
S. 22(2) — considered

s. 23a[en. 1973, c. 113, s. 6] — considered

Pension Benefits Act, 1987, S.O. 1987, c. 35
Generally — referred to

Pension Benefits Act, R.S.0. 1980, c. 373
s. 23(4)(a) [en. 1983, c. 2, s. 3] — considered

s. 23(4)(b) [en. 1983, c. 2, s. 3] — considered

Pension Benefits Act, R.S.0. 1990, c. P.8
Generally — referred to

s. 1(1) "administrator" — considered

s. 8(1)(a) — considered
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S. 22(4) — considered

S. 56(1) — considered

S. 56(2) — considered

S. 57(3) — considered

S. 57(4) — considered

s. 59 — considered

S. 69(1) — considered

s. 69(1)(d) — considered

s. 75(1)(a) — considered

s. 75(1)(b) — considered

s. 75(1)(b)(i) — considered
s. 75(1)(b)(ii) — considered

s. 75(1)(b)(iii) — considered

Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80
Generally — referred to

Personal Property Security Act, R.S.0. 1990, c. P.10
s. 30(7) — considered

Statutes considered by Cromwell J.:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Bankruptcy Code, 11 U.S.C.
Chapter 11 — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44
s. 122(1)(a) — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 11(1) — considered

Pension Benefits Act, 1965, S.O. 1965, c. 96
s. 23a(1) [en. 1973, c. 113, s. 6] — considered

s. 23a(3) [en. 1973, c. 113, s. 6] — considered
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Pension Benefits Act, 1987, S.O. 1987, c. 35
Generally — referred to

S. 23(4)(a) — considered

S. 23(4)(b) — considered

Pension Benefits Act, R.S.0. 1980, c. 373
Generally — referred to

S. 21(2) — considered

s. 21(2)(a) — considered

S. 23(3) — considered

S. 23(4) [en. 1983, c. 2, s. 3] — considered

S. 23(4)(a)(i) [en. 1983, c. 2, s. 3] — considered
s. 23(4)(a)(ii) [en. 1983, c. 2, s. 3] — considered
S. 23(4)(b) [en. 1983, c. 2, s. 3] — considered

S. 23(5) [en. 1983, c. 2, s. 3] — considered

S. 32 — considered

s. 32(2) — considered

Pension Benefits Act, R.S.0. 1990, c. P.8
Generally — referred to

s. 1(1) "wind up" — considered
s. 8(1)(a) — considered

s. 9 — referred to

s. 10(1) 1112 — referred to

S. 12 — referred to

S. 19 — referred to

S. 20 — referred to

S. 22(1) — considered

S. 22(2) — considered

S. 22(4) — considered

s. 25— referred to
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s. 26 — referred to

s. 42 — referred to

s. 56 — considered

s. 57 — considered

S. 57(3) — considered

S. 57(4) — considered

s. 58(1) — considered

s. 58(3) — considered

s. 58(4) — considered

S. 59 — referred to

s. 68(2)(c) — considered
S. 70 — referred to

s. 70(1) — considered

S. 70(6) — considered

S. 73 — referred to

S. 74 — considered

S. 75— considered

S. 75(1) — considered

s. 75(1)(a) — considered

s. 75(1)(b) — considered

Pension Benefits Amendment Act, S.O. 1973, c. 113
Generally — referred to

Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80
Generally — referred to

Pension Benefits Amendment Act, 1983, S.O. 1983, c. 2
Generally — referred to

Statutes considered by LeBel J. (dissenting):

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
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S. 9 — considered

Pension Benefits Act, R.S.O. 1990, c. P.8
Generally — referred to

S. 22(4) — considered

S. 57(4) — considered
Regulations consider ed by Deschamps J.:

Pension Benefits Act, R.S.0. 1990, c. P.8
General, R.R.O. 1990, Reg. 909

S. 31 — considered
Regulations consider ed by Cromwell J.:

Pension Benefits Act, R.S.0. 1990, c. P.8
General, R.R.O. 1990, Reg. 909

S. 4(4) 13 — considered
S. 5(1)(b) — considered
S. 5(1)(e) — considered
S. 29 — referred to

s. 31 — considered

S. 31(2) — considered

Authorities consider ed:

Arnold, Brian J., Timing and Income Taxation: The Principles of Income Measurement for Tax Purposes (Toronto:
Canadian Tax Foundation, 1983)

Black's Law Dictionary, 9th ed. (St. Paul, Minn.: Thomson Reuters, 2009)

Canada, Senate, Standing Committee on Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden: A
Review of the Bankruptcy and Insolvency Act and the Companies Creditors Arrangement Act (Ottawa: Senate, 2003)

Canadian Institute of Chartered Accountants, CICA Handbook — Accounting, Part 11, Accounting Standards for Private
Enterprises (Toronto: The Institute, 2012)

Driedger, Elmer A.., Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983)
Dukelow, Daphne A., The Dictionary of Canadian Law, 4th ed. (Toronto: Carswell, 2011)

Hogg, Peter W., Joanne E. Magee and Jinyan Li, Principles of Canadian Income Tax Law, 7th ed. (Toronto: Carswell,
2010)
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Jackson, Georgina R. and Janis Sarra., "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory
Interpretation, Discretionary Power and | nherent Jurisdiction in Insolvency Matters', in Janis P. Sarra, ed., Annual Review
of Insolvency Law, 2007 (Toronto: Carswell, 2008)

Kaplan, Ari N., Pension Law (Toronto: Irwin Law, 2006)
The Mercer Pension Manual, val. 1, ed. by William M. Mercer Ltd. (Toronto: Carswell, 1989) (loosel eaf)

Ontario, Legislative Assembly, Legislature of Ontario Debates. Official Report (Hansard), No. 99, 2nd Sess., 32nd Parl.,
July 7, 1982

Sarra, Janis P., Rescue! The Companies' Creditors Arrangement Act (Toronto: Carswell, 2007)

Waters Law of Trustsin Canada, 3rd ed., by Donovan W.M. Waters, Mark R. Gillen and Lionel D. Smith, eds. (Toronto:
Carswell, 2005)

Words and phrases considered:

amount of money equal to employer contributions accrued to the date of the wind up but not yet due under the
plan or regulations

[Per Deschamps J. (Moldaver J. concurring):] Since both the amount with respect to payments (s. 75(1)(a)) [Pension
Benefits Act, R.S.0. 1990, c. P.8] and the one ascertained by subtracting the assets from the liabilities accrued as of the
date of the wind up (s. 75(1)(b)) are to be paid upon wind up as employer contributions, they are both included in the
ordinary meaning of the words of s. 57(4) of the PBA: "amount of money equal to employer contributions accrued to the
date of the wind up but not yet due under the plan or regulations”. . . .

[A] contribution has "accrued" when the liabilities are completely constituted, even if the payment itself will not fall due
until a later date. If this principle is applied to the facts of this case, the liabilities related to contributions to the fund
allocated for payment of the pension benefits contemplated in s. 75(1)(b) are completely constituted at the time of thewind
up, because no pension entitlements arise after that date. In other words, no new liabilities accrue at the time of or after
the wind up. Even the portion of the contributions that is related to the elections plan members may make upon wind up
has "accrued to the date of the wind up", because it is based on rights employees earned before the wind-up date.

The fact that the precise amount of the contribution is not determined as of the time of the wind up does not make it a
contingent contribution that cannot have accrued for accounting purposes (Canadian Pacific Ltd. v. Ontario (Minister of
Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.), a p. 621). Theuse of theword "accrued" doesnot limit liabilitiesto amounts
that can be determined with precision. As a result, the words "contributions accrued" can encompass the contributions
mandated by s. 75(1)(b) of the PBA.

accrued to the date of thewind up

[Per Cromwell J. (concurring in the result) (McLachlin C.J.C. and Rothstein J. concurring):] [T]he most plausible
grammatical and ordinary sense of the words "accrued to the date of the wind up" is that the amounts referred to are
precisely ascertained immediately before the effective date of the plan's wind-up. The wind-up deficiency only arises upon
wind-up and it is neither ascertained nor ascertainable on the date fixed for wind-up. . . . the broader statutory context
reinforces this view: the language of the deemed trustsin s. 57(3) and (4) [Pension Benefits Act, R.S.0. 1990, c. P.g] is
virtually exactly repeated in s. 75(1)(a), suggesting that both deemed trusts refer to the liability on wind-up referred to
in s. 75(1)(a) and not to the further and distinct wind-up deficiency liability created under s. 75(1)(b). . . . the legislative
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evolution and history of these provisions show, in my view, that the legislature never intended to include the wind-up
deficiency in a statutory deemed trust.

In my view, the most plausible grammatical and ordinary sense of the phrase "accrued to the date of the wind up" in s.
57(4) isthat it refers to the sums that are ascertained immediately before the effective wind-up date of the plan.

In the context of s. 57(4), the grammatical and ordinary sense of the term "accrued"” is that the amount of the obligation
is"fully constituted" and "ascertained" although it may not yet be payable. The amount of the wind-up deficiency is not
fully constituted or ascertained (or even ascertainable) before or even on the date fixed for wind up and therefore cannot
fall under s. 57(4).

Of course, the meaning of theword "accrued" may vary with context. In general, when theterm "accrued" isused inrelation
to legal rights, its common meaning is that the right has become fully constituted even though the monetary implications
of its enforcement are not yet known or knowable. Thus, we speak of the "accrua" of a cause of action in tort when all
of the elements of the cause of action come into existence, even though the extent of the damage may well not be known
or knowable at that time: see, e.g., Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53 (S.C.C.). However, when the term
is used in relation to a sum of money, it will generally refer to an amount that is at the present time either quantified or
exactly quantifiable but which may or may not be due.

In other contexts, an amount which has accrued may not yet be due. For example, we speak of "accrued interest" meaning
a precise, quantified amount of interest that has been earned but may not yet be payable. The term "accrual" is used in
the same way in "accrual accounting”. In accrual method accounting, "transactions that give rise to revenue or costs are
recognized in the accountswhen they are earned and incurred respectively”: B. J. Arnold, Timing and Income Taxation: The
Principles of Income Measurement for Tax Purposes (1983), at p. 44. Revenueis earned when the recipient "substantially
completes performance of everything he or she is required to do as long as the amount due is ascertainable and there is
no uncertainty about its collection”: P. W. Hogg, J. E. Magee and J. Li, Principles of Canadian Income Tax Law (7th ed.,
2010), at s. 6.5(b); see also Canadian Ingtitute of Chartered Accountants, CICA Handbook — Accounting, Part I1, s. 1000,
at paras. 41-44. In this context, the amount must be ascertained at the time of accrual.

| turn next to the ordinary and grammatical sense of the words "to the date of the wind up” in s. 57(4). In my view, these
words indicate that only those contributions that accrue before the date of wind up, and not those amounts the liability for
which arises only on the day of wind up — that is, the wind-up deficiency — are included.

Where the legidature intends to include the date of wind up, it has used suitable language to effect that purpose. For
example, the English version of aprovision amending the PBA in 2010 (c. 24, s. 21(2)), s. 68(2)(c), indicates which trade
unions are entitled to notice of the wind up:

(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator shall
give written notice of the intended wind up to,

(c) each trade union that represents members of the pension plan or that, on the date of the wind up, represented the
members, former members or retired members of the pension plan;
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In contrast to the phrase "to the date of wind up", "on the date of wind up" clearly includes the date of wind up. (The
French version does not indicate a different intention.) Similarly, s. 70(6), which formed part of the PBA until 2012 (rep.
S.0. 2010, c. 9, s. 52(5)), read as follows:

(6) On the partial wind up of a pension plan, members, former members and other persons entitled to benefits under the
pension plan shall have rights and benefits that are not less than the rights and benefits they would have on afull wind up
of the pension plan on the effective date of the partial wind up.

The words "on the effective date of the partial wind up" indicate that the members are entitled to those benefits from
the date of the partial wind up, in the sense that members can claim their benefits beginning on the date of the wind up
itself. Thisis how the legislature expresses itself when it wants to speak of a period of time including a specific date. By
comparison, "to the date of the wind up" is devoid of language that would include the actual date of wind up.

To sum up with respect to the ordinary and grammatical meaning of the phrase "accrued to the date of the wind up",
the most plausible ordinary and grammatical meaning is that such amounts are fully constituted and precisely ascertained
immediately before the date fixed as the date of wind up. Thus, according to the ordinary and grammatical meaning of the
words, the wind-up deficiency obligation set out in s. 75(1)(b) has not "accrued to the date of the wind up" as required by
s. 57(4). Moreover, the liability for the wind-up deficiency arises where a pension plan is wound up (s. 75(2)(b)) and so
it cannot be aliability that "accrued to the date of the wind up" (s. 57(4)).

fiduciary relationship

[Per LeBel J. (dissenting) (Abella J. concurring):] A fiduciary relationship is a relationship, grounded in fact and law,
between a vulnerable beneficiary and a fiduciary who holds and may exercise power over the beneficiary in situations
recognized by law.

Termes et locutions cités:

montant égal aux cotisations de I'employeur qui sont accumulées a la date de la liquidation, mais qui ne sont pas
encor e dues aux termes du régime ou desreglements

[Deschamps, J. (Moldaver, J., souscrivant a son opinion):] Puisque le montant des paiements (al. 75(1)a) [Loi sur les
régimes de retraite, L.R.O. 1990, ch. P.8] et le montant établi en soustrayant I'actif du passif accumulé a la date de la
liquidation (al. 75(1)b)) doivent tous|es deux étreversésalaliquidation atitre de cotisations del'employeur, ilsentrent tous
les deux dans le sens ordinaire des mots employés au par. 57(4) dela LRR: montant égal aux cotisations de I'employeur qui
sont accumulées aladate de laliquidation, mais qui ne sont pas encore dues aux termes du régime ou desréglements». . . .

[U]ne cotisation est « accumulée » lorsque le passif est entierement constitué, méme si le paiement [ui-méme ne devient
exigible que plus tard. Cela signifie en I'espece que le passif au titre des cotisations a la caisse destinée au paiement des
prestations de retraite visées al'al. 75(1)b) est entiérement constitué lorsgue la liquidation a lieu, parce qu'aucun droit
au titre de la pension ne prend naissance apres cette date. Autrement dit, aucun passif ne saccumule pendant ni apres
la liquidation. Méme la portion des cotisations afférente aux options que les participants peuvent exercer lorsqu'il y a
liquidation est « accumul €] €] aladate delaliquidation » parce qu'elle est fondée sur des droits que les empl oyés ont acquis
avant la date de laliquidation.

Lefait que le montant précis des cotisations n'est pas établi au moment de laliquidation ne confére pas aux cotisations un
caractére éventuel qui ferait en sorte qu'elles ne seraient pas accumulées d'un point de vue comptable (Canadian Pacific
Ltd. c. M.N.R. (1998), 41 O.R. (3d) 606 (C.A.), p. 621). L'emploi du mot « accumulé » ne limite pas le passif aux seuls
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montants qui peuvent étre établisavec précision. On peut donc considérer quelepassif « accumul € englobe les cotisations
exigées au par. 75(1)b) delaLRR.

accumulées ala date delaliquidation

[Cromwell, J. (souscrivant au résultat desjuges majoritaires) (McLachlin, J.C.C., Rothstein, J., souscrivant ason opinion):]
[SJuivant son sens ordinaire et grammatica le plus plausible, I'expression « accumulées a la date de la liquidation »
renvoie aux sommes déterminées de fagon préciseimmédiatement avant ladate de prise d'effet delaliquidation du régime.
Le déficit de liquidation n'est constaté qu'a l'issue de la liquidation, et il n'est ni déterminé ni déterminable a la date de
liquidation prévue. . . . [L]e contexte |égidlatif général me conforte dans ce point de vue. Letexte des par. 57(3) et (4) [Loi
sur les régimes de retraite, L.R.O. 1990, ch. P.8] qui dispose qu'il y a fiducie réputée est repris presgue en tous points a
I'al. 75(1)a), ce qui permet de conclure que, dans les deux cas de fiducie réputée, le |égislateur renvoie al'obligation qui
existealaliquidation suivant I'al. 75(1)a) et non acelle, supplémentaire et distincte, qui est liée au déficit de liquidation et
qui découledel'a. 75(1)b). . . . [1]I appert amon sens de I'évolution et de I'historique de ces dispositions que le | égislateur
n'ajamais voulu que le déficit de liquidation fasse I'objet d'une fiducie réputée d'origine |égidative.

A mon avis, suivant son sensordinaire et grammatical le plusplausible, I'expression « accumulées aladate delaliquidation
» employée au par. 57(4) renvoie aux sommes déterminées immeédiatement avant la date de prise d'effet de laliquidation
du régime.

Dans le contexte du par. 57(4), le sens ordinaire et grammatical d'« accumulées » veut que |'obligation soit « entiérement
constituée » et que son montant soit « déterminé », méme si elle peut ne pas étre encore payable. Le déficit de liquidation
n'est pas entierement constitué ni son montant déterminé (ou déterminable) avant la date prévue pour laliquidation, ou le
jour méme, et ne peut donc pas étre visé au par. 57(4).

Certes, le sens du terme « accumulées » [et plus encore celui de son équivalent anglais « accrued »] peut varier selon le
contexte. En général, lorsgue ce terme est employé de pair avec des droits [égaux, son sens courant veut que le droit soit
entierement constitué, méme si les répercussions financiéres de son exécution ne sont pas encore connues et ne peuvent
|'étre. Ainsi, en responsabilité délictuelle, on parle daccumulation (au sens d'acquisition ou de naissance) de la cause
d'action lorsque tous ses éléments sont réunis, méme lorsque | 'étendue du préjudice n'est pas encore connue ou ne peut I'étre
(vair, p. ex., Ryan c. Moore, 2005 CSC 38, [2005] 2 R.C.S. 53 (S.C.C.). Toutefois, lorsque le terme qualifie une somme,
il renvoie généralement a un éément dont lavaleur est actuellement mesurée ou mesurable, mais qui peut ou non étre dd.

Dans d'autres cas, lasomme qui s'est accumulée [en anglais, « accrued »] peut ne pas étre encore exigible. Par exemple, on
parle d'« intéréts accumul és » [« accrued interests »] au sens du montant précis desintéréts qui sont courus, maisqui ne sont
pasencoreexigibles. En anglais, accrual est utilisé dansle méme sens dans|'expression « accrual accounting » (en frangais,
comptabilité d'exercice). Suivant cette méthode, les[traduction] « opérations qui générent des revenus ou occasionnent des
dépenses sont comptabilisées lorsgque les revenus sont gagnés ou que les dépenses sont engagees » (B. J. Arnold, Timing
and Income Taxation: The Principles of Income Measurement for Tax Purposes (1983), alap. 44). Le revenu est gagné
lorsque le bénéficiaire [traduction] « a essentiellement accompli tout ce qu'il devait accomplir, a condition que la somme
due puisse étre déterminée et que sa perception ne fasse I'objet d'aucune incertitude » (P. W. Hogg, J. E. Magee et J. Li,
Principles of Canadian Income Tax Law (7e éd. 2010), al'al. 6.5b); voir également le Manuel de I'lnstitut canadien des
comptables agréés, Manuel de I'lCCA - Comptabilité, partie I, ch. 1000, aux par. 41 a 44). La somme en cause doit alors
étre déterminée au moment ou le droit de latoucher est acquis [« accrued »].
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Jexamine maintenant le sens ordinaire et grammatical des mots « a la date de laliquidation » (en anglais, « to the date
of the wind up ») employés au par. 57(4). A mon avis, cette expression fait en sorte que seules sont visées |es cotisations
accumulées avant la date de laliquidation, et non les sommes qui font |'objet d'une obligation qui ne prend naissance que
lejour delaliquidation (en anglais, « on the date of the wind up ») et qui correspondent au déficit de liquidation.

Si I'intention du légidlateur avait été d'englober ladate delaliquidation, il aurait employélelibellévoulu. Par exemple, I'al.
68(2)c) dela LRR, modifié en 2010 (ch. 24, par. 21(2)), précise dans sa version anglaise quels syndicats doivent recevoir
avisde laliquidation:

(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator shall
give written notice of the intended wind up to,

(c) each trade union that represents members of the pension plan or that, on the date of the wind up [a |a date de la
liguidation], represented the members, former members or retired members of the pension plan;

Contrairement alaformule « to the date of wind up », I'expression « on the date of wind up » englobe clairement |a date
delaliquidation. (Laversion francaise ne se préte pas a une autre interprétation.) De méme, le par. 70(6), qui figurait dans
laLRR jusgu'en 2012 (abr. L.O. 2010, ch. 9, par. 52(5)), énonce ce qui suit:

(6) A laliquidation partielle d'un régime de retraite, les participants, les anciens participants et les autres personnes qui
ont droit a des prestations en vertu du régime de retraite ont des droits et prestations qui ne sont pas inférieurs aux droits
et prestations qu'ils auraient alaliquidation totale du régime de retraite ala date de prise d'effet de laliquidation partielle
[on the effective date of the partial wind up].

11 appert del'expression anglai se « on the effective date of the partial wind up » queles participants ont droit aux prestations
a compter de la date de la liquidation partielle, c'est-a-dire qu'ils peuvent les réclamer a compter de la liquidation elle-
méme. Le législateur Sexprime ainsi lorsquil veut qu'une période englobe une date précise. A I'opposé, lorsqu'il dit en
anglais « to the date of the wind up » (en francais, ala date de laliquidation), il n'entend pas englober |a date ou survient
laliquidation.

Bref, le sens ordinaire et grammatical le plus plausible d'« accumulées & la date [to the date] de la liquidation » veut
gue soient visées les sommes entiérement constituées et déterminées immédiatement avant |a date prévue de liquidation.
Aingi, I'obligation liée au déficit de liquidation visé al'al. 75(1)b) n'est donc pas « accumul[€é] aladate [to the date] de la
liquidation » comme I'exige le par. 57(4). De plus, comme cette obligation nait lorsque le régime de retraite est liquidé (al.
75(1)b)), son objet ne peut donc pas étre « accumul[€] aladate de laliquidation » (par. 57(4)).

relation fiduciaire

[LeBel, J. (dissident) (Abella, J., souscrivant & son opinion):] Une relation fiduciaire sentend de la relation factuelle et
juridique entre un bénéficiaire vulnérable et un fiduciaire qui détient et peut exercer un pouvoir sur le bénéficiaire dans
les situations prévues par laloi.

APPEAL by company, monitor, secured creditor, and trustee in bankruptcy from judgment reported at Indalex Ltd., Re (2011),
89 C.C.P.B. 39, 276 O.A.C. 347, 331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 75 C.B.R. (5th) 19, 104 O.R. (3d) 641, 2011
C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.), ordering distribution from reserve fund to pay
amount of pension plan deficiencies; APPEAL by union from judgment reported at Indalex Ltd., Re (2011), 81 C.B.R. (5th)
165, 92 C.C.P.B. 277, 2011 ONCA 578, 2011 CarswellOnt 9077 (Ont. C.A.), issuing costs endorsement.
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POURVOI formé par une société, un controleur, un créancier garanti et un syndic de faillite al'encontre d'une décision publiée
aIndalex Ltd., Re (2011), 89 C.C.P.B. 39, 276 O.A.C. 347, 331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 75 C.B.R. (5th)
19, 104 O.R. (3d) 641, 2011 C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.), ayant ordonné
de combler le déficit des régimes par prélévement sur le fonds de réserve; POURVOI formé par un syndicat & l'encontre d'un
jugement publié a Indalex Ltd., Re (2011), 81 C.B.R. (5th) 165, 92 C.C.P.B. 277, 2011 ONCA 578, 2011 CarswellOnt 9077
(Ont. C.A.), ayant adjugé les dépens.

Deschamps J.:

1 Insolvency can trigger catastrophic consequences. Often, large claims of ordinary creditors are left unpaid. In insolvency
situations, the promise of defined benefits made to employees during their employment is put at risk. These appealsillustrate
the materiaization of such a risk. Although the employer in this case breached a fiduciary duty, the harm suffered by the
pension plans beneficiaries results not from that breach, but from the employer'sinsolvency. For thefollowing reasons, | would
allow the appeals of the appellants Sun Indalex Finance, LLC; George L. Miller, Indalex U.S.'s trustee in bankruptcy and FTI
Consulting Canada ULC.

2 Toimprovethe prospect of pensionersreceiving their full benefits after apension planiswound up, the Ontario legidlature
has protected contributions to the pension fund that have accrued but are not yet due at the time of the wind up by providing
for a deemed trust that supersedes all other provincial priorities over certain assets of the plan sponsor (s. 57(4) of the Pension
Benefits Act, R.S.0. 1990, c. P.8 ("PBA"), and s. 30(7) of the Personal Property Security Act, R.S.0. 1990, c. P.10 ("PPSA")).
The parties disagree on the scope of the deemed trust. In my view, the relevant provisions and the context lead to the conclusion
that it extends to contributions the employer must make to ensure that the pension fund is sufficient to cover liabilities upon
wind up. In theinstant case, however, the deemed trust is superseded by the security granted to the creditor that loaned money
to the employer, Indalex Limited ("Indalex"), during the insolvency proceedings. In addition, although the employer, as plan
administrator, may have put itself in a position of conflict of interest by failing to give the plan's members proper notice of
a motion requesting financing of its operations during a restructuring process, there was no realistic possibility that, had the
members received notice and had the CCAA court found that they were secured creditors, it would have ordered the priorities
differently. Consequently, it would not be appropriate to order an equitable remedy such as the constructive trust ordered by
the Court of Appeal.

|. Facts

3 Indalex isawholly owned Canadian subsidiary of a U.S. company, Indalex Holding Corp. ("Indalex U.S."). Indalex and
its related companies formed a corporate group (the "Indalex Group") that manufactured aluminum extrusions. The U.S. and
Canadian operations were closely linked.

4 In 2009, acombination of high commodity pricesand the economic recession'simpact on the end-user market for aluminum
extrusions plunged the Indalex Group into insolvency. On March 20, 2009, Indalex U.S. filed for Chapter 11 bankruptcy
protection in Delaware. On April 3, 2009, Indalex applied for a stay under the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 ("CCAA™"), and Morawetz J. granted the stay in an initial order. He also appointed FTI Consulting Canada ULC
(the "Monitor") to act as monitor.

5 At that time, Indalex was the administrator of two registered pension plans. One was for its salaried employees (the
"Salaried Plan"), the other for its executives (the "Executive Plan"). Members of the Salaried Plan included seven employees
for whom the United Steelworkers ("USW") acted as bargaining agent. The Salaried Plan wasin the process of being wound up
when the CCAA proceedings began. The effective date of the wind up was December 31, 2006. The Executive Plan had been
closed but not wound up. Overall, the deficiencies of the pension plans' funds concern 49 persons (members of the Salaried
Plan and the Executive Plan are referred to collectively asthe "Plan Members").

6 Pursuant totheinitial order made by Morawetz J. on April 3, 2009, Indalex obtained protection under the CCAA. Both plans
faced funding deficiencieswhen Indalex filed for the CCAA stay. The wind-up deficiency of the Salaried Plan was estimated at
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$1.8 million as of December 31, 2008. The funding deficiency of the Executive Plan was estimated at $3.0 million on awind-
up basis as of January 1, 2008.

7 From the beginning of theinsolvency proceedings, the Indalex Group's reorgani zation strategy wasto sell both Indalex and
Indalex U.S. as agoing concern while they were under CCAA and Chapter 11 protection. To thisend, Indalex and Indalex U.S.
sought to enter into a common agreement for debtor-in-possession ("DIP") financing under which the two companies could
draw from joint credit facilities and would guarantee each other's liabilities.

8 Indalex'sfinancial distress threatened the interests of al the Plan Members. If the reorganization failed and Indalex were
liquidated under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"), they would not have recovered any of their
claims against Indalex for the underfunded pension liabilities, because the priority created by the provincial statute would not
be recognized under the federal legislation: Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453
(S.C.C.). Although the priority was not rendered ineffective by the CCAA, the Plan Members' position was uncertain.

9 The Indalex Group solicited terms from a variety of possible DIP lenders. In the end, it negotiated an agreement with
a syndicate consisting of the pre-filing senior secured creditors. On April 8, 2009, the CCAA court issued an Amended and
Restated Initial Order ("Amended Initial Order") authorizing Indalex to borrow US$24.4 million from the DIP lenders and
grant them priority over all other creditors ("DIP charge") in that amount. In his endorsement of the order, Morawetz J. made a
finding that Indalex would be unable to achieve a going-concern solution without DIP financing. Such financing was necessary
to support Indalex's business until the sale could be completed.

10 The Plan Members did not participate in the initial proceedings. The initial stay had been granted ex parte. The CCAA
judge ordered Indalex to serve a copy of the stay order on every creditor owed $5,000 or more within 10 days of the initial
order of April 3. As of April 8, when the motion to amend the initial order was heard, none of the Executive Plan's members
had been served with that order; nor did any of them receive notice of the motion to amend it. The USW did receive short
notice, but chose not to attend. Morawetz J. authorized Indalex to proceed on the basis of an abridged time for service. The
Plan Memberswere given notice of al subsequent proceedings. None of the Plan Members appeal ed the Amended Initial Order
to contest the DIP charge.

11  OnJune 12, 2009, Indalex applied for authorization to increase the DIP [oan amount to US$29.5 million. At the hearing,
the Executive Plan's members initially opposed the motion, seeking to reserve their rights. After it was confirmed that the
motion was merely to increase the amount of the DIP charge (without changing the terms of the loan), they withdrew their
opposition and the court granted the motion.

12 OnApril 22, 2009, the court extended the stay of proceedings and approved a marketing process for the sale of Indalex's
assets. The Plan Members did not oppose the application to approve the marketing process. Under the approved bidding
procedure, the Indalex Group solicited awide variety of potential buyers.

13 Indalex received a bid from SAPA Holding AB ("SAPA"). It was for approximately US$30 million, and SAPA did
not assume responsibility for the pension plans' wind-up deficiencies. According to the Monitor's estimate, the liquidation
value of Indalex's assets was US$44.7 million. Indalex brought an application for an order approving a bidding procedure for
a competitive auction and deeming SAPA's bid to be a qualifying bid. The Executive Plan's members opposed the application,
expressing concern that the pension liabilitieswould not be assumed. Morawetz J. neverthel essissued the order on July 2, 2009;
in it, he approved the bidding procedure for sale, noting that the Executive Plan's members could raise their objections at the
time of approval of thefinal bid.

14  The bidding procedure did not trigger any competing bids. On July 20, 2009, Indalex and Indalex U.S. brought motions
before their respective courts to approve the sale of substantially all their assets under the terms of SAPA's bid. Indalex also
moved for approval of an interim distribution of the sale proceeds to the DIP lenders. The Plan Members opposed Indalex's
motion. First, they argued that it was estimated that a forced liquidation would produce greater proceeds than SAPA's bid.
Second, they contended that their claims had priority over that of the DIP lenders because the unfunded pension liabilities were

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995393423&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733
2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...

subject to a statutory deemed trust under the PBA. They also contended that Indalex had breached its fiduciary obligations by
failing to meet its obligations as a plan administrator throughout the insolvency proceedings.

15  The court dismissed the Plan Members first objection, holding that there was no evidence supporting the argument that
aforced liquidation would be more beneficial to suppliers, customers and the 950 employees. It approved the sale on July 20,
2009. The order in which it did so directed the Monitor to make a distribution to the DIP lenders. With respect to the second
objection, however, Campbell J. ordered the Monitor to hold areserve in an amount to be determined by the Monitor, leaving
the Plan Members arguments based on their right to the proceeds of the sale open for determination at alater date.

16 Thesaeto SAPA closed on July 31, 2009. The Monitor collected $30.9 million in proceeds. It distributed US$17 million
to the DIP lenders, paid certain fees, withheld a portion to cover various costs and retained $6.75 million in reserve pending
determination of the Plan Members' rights. At the closing, Indalex owed US$27 million to the DIP lenders. The payment of US
$17 million left aUS$10 million shortfall in the amount owed to these lenders. The DIP lenders called on Indalex U.S. to cover
this shortfall under the guarantee contained in the DIP lending agreement. Indalex U.S. paid the amount of the shortfall. Since
Indalex U.S. was, as aterm of the guarantee, subrogated to the DIP lenders' priority, it became the highest ranking creditor of
Indalex, with aclaim for US$10 million.

17 Following the sale of Indalex's assets, its directors resigned. Indalex U.S., a part of Indalex Group, took over the
management of Indalex, whose assets were limited to the sale proceeds held by the Monitor. A Unanimous Shareholder
Declaration was executed on August 12, 2009; in it, Mr. Keith Cooper was appointed to manage Indalex's affairs. Mr. Cooper
was an employee of FTI Consulting Inc.

18 In accordance with the right reserved by the court on July 20, 2009, the Plan Members brought motions on August
28, 2009 for a declaration that a deemed trust equal in amount to the unfunded pension liability was enforceable against the
proceeds of the sale. They contended that they had priority over the secured creditors pursuant to s. 57(4) of the PBA and s.
30(7) of the PPSA. Indalex, in turn, brought a motion for an assignment in bankruptcy to secure the priority regime it argued
for in opposing the Plan Members motions.

19 OnOctober 14, 2009, while judgment was pending, Indalex U.S. converted the Chapter 11 restructuring proceeding in the
U.S.intoaChapter 7 liquidation proceeding. On November 5, 2009, the Superintendent of Financial Services (" Superintendent")
appointed the actuarial firm of Morneau Sobeco Limited Partnership ("Morneau™) to replace Indalex as administrator of the
plans.

20 On February 18, 2010, Campbell J. dismissed the Plan Members motions, concluding that the deemed trust did not
apply to the wind-up deficiencies, because the associated payments were not "due” or "accruing due” as of the date of the wind
up. He found that the Executive Plan did not have a wind-up deficiency, since it had not yet been wound up. He thus found
it unnecessary to rule on Indalex's motion for an assignment in bankruptcy (2010 ONSC 1114, 79 C.C.P.B. 301 (Ont. S.C.J.
[Commercid List])). The Plan Members appeal ed the dismissal of their motions.

21  TheOntario Court of Appeal allowed the Plan Members' appeals. It found that the deemed trust created by s. 57(4) of the
PBA applies to al amounts due with respect to plan wind-up deficiencies. Although the court noted that it was likely that no
deemed trust existed for the Executive Plan on the plain meaning of the provision, it declined to address this question, because
it found that the Executive Plan's members had a claim arising from Indalex's breach of its fiduciary obligations in failing to
adequately protect the Plan Members' interests (2011 ONCA 265, 104 O.R. (3d) 641 (Ont. C.A))).

22 The Court of Appeal concluded that a constructive trust was an appropriate remedy for Indalex's breach of its fiduciary
obligations. The court was of the view that this remedy did not harm the DIP lenders, but affected only Indalex U.S. It imposed
aconstructive trust over the reserved fund in favour of the Plan Members. Turning to the question of distribution, it also found
that the deemed trust had priority over the DIP charge because the issue of federal paramountcy had not been raised when the
Amended Initial Order was issued, and that Indalex had stated that it intended to comply with any deemed trust requirements.
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The Court of Appeal found that there was nothing in the record to suggest that not applying the paramountcy doctrine would
frustrate Indalex's ability to restructure.

23 The Court of Appea ordered the Monitor to make a distribution from the reserve fund in order to pay the amount of
each plan's deficiency. It also issued a costs endorsement that approved payment of the costs of the Executive Plan's members
from that plan's fund, but declined to order the payment of costs to the USW from the fund of the Salaried Plan (2011 ONCA
578, 81 C.B.R. (5th) 165 (Ont. C.A.)).

24  TheMonitor, together with Sun Indalex, a secured creditor of Indalex U.S., and George L. Miller, Indalex U.S.'strustee
in bankruptcy, appeals the Court of Appeal’s order. Both the Superintendent and Morneau support the Plan Members' position
asrespondents. A number of stakeholders are also participating in the appeal s to this Court. In addition, USW appeal sthe costs
endorsement. As | agree with my colleague Cromwell J. on the appeal from the costs endorsement, | will not deal with it in
these reasons.

[l. ssues

25 Theappealsraise four issues:
1. Does the deemed trust provided for in s. 57(4) of the PBA apply to wind-up deficiencies?
2. If s0, does the deemed trust supersede the DIP charge?

3. Did Indalex have any fiduciary obligationsto the Plan Members when making decisionsin the context of the insolvency
proceedings?

4. Did the Court of Appeal properly exercise its discretion in imposing a constructive trust to remedy the breaches of
fiduciary duties?

[11. Analysis
A. Doesthe Deemed Trust Provided for in Section 57(4) of the PBA Apply to Windup Deficiencies?

26  Thefirst issue is whether the statutory deemed trust provided for in s. 57(4) of the PBA extends to wind-up deficiencies.
This question is one of statutory interpretation, which requires examination of both the wording and context of the relevant
provisionsof the PBA. Section 57(4) of the PBA affords protection to members of apension plan with respect to their employer's
contributions upon wind up of the plan. The provision reads:

57....

(4) Where apension plan iswound up in whole or in part, an employer who is required to pay contributionsto the pension
fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to employer
contributions accrued to the date of the wind up but not yet due under the plan or regulations.

27 Themost obviousinterpretation isthat where aplaniswound up, this provision protectsall contributionsthat have accrued
but are not yet due. The words used appear to include the contribution the employer is to make where a plan being wound
up isin adeficit position. This quite straightforward interpretation, which is consistent with both the historical broadening of
the protection and the remedial purpose of the provision, is being challenged on the basis of a narrow definition of the word
"accrued”. | do not find that this argument justifies limiting the protection afforded to plan members by the Ontario legislature.

28 ThePBA setsout therulesfor the operation of funded contributory defined benefit pension plansin Ontario. In an ongoing
plan, an employer must pay into afund all contributionsit withholds from its employees salaries. In addition, whilethe planis
ongoing, the employer must make two kinds of payments. One relates to current service contributions — the employer's own
regular contributions to the pension fund as required by the plan. The other ensures that the fund is sufficient to meet the plan's
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liahilities. The employees interest in having the contributions made while the plan is ongoing is protected by a deemed trust
provided for in s. 57(3) of the PBA.

29 The PBA also establishes a comprehensive scheme for winding up a pension plan. Section 75(1)(a) imposes on the
employer the obligation to "pay" an amount equal to the total of all "payments’ that are due or that have accrued and have not
been paid into the fund. In addition, s. 75(1)(b) sets out a formulafor calculating the amount that must be paid to ensure that
the fund is sufficient to cover al liabilities upon wind up. Within six months after the effective date of the wind up, the plan
administrator must file a wind-up report that lists the plan's assets and liabilities as of the date of the wind up. If the wind-
up report shows an actuarial deficit, the employer must make wind-up deficiency payments. Consequently, s. 75(1)(a) and (b)
jointly determine the amount of the contributions owed when a plan is wound up.

30 It is common ground that the contributions provided for in s. 75(1)(a) are covered by the wind-up deemed trust. The
only question is whether it also applies to the deficiency payments required by s. 75(1)(b). | would answer this question in the
affirmative in view of the provision's wording, context and purpose.

31 It is readily apparent that the wind-up deemed trust provision (s. 57(4) PBA) does not place an express limit on the
"employer contributions accrued to the date of the wind up but not yet due", and | find no reason to exclude contributions paid
under s. 75(1)(b). Section 75(1)(a) explicitly refers to "an amount equal to the total of all payments' that have accrued, even
those that were not yet due as of the date of the wind up, whereas s. 75(1)(b) contemplates an "amount" that is calculated on
the basis of the value of assets and of liabilities that have accrued when the plan is wound up. Section 75(1) reads as follows:

75. (1) Where a pension plan is wound up, the employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Superintendent declares that the Guarantee Fund applies to the pension plan,

(i) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and

(ii1) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.

32  Since both the amount with respect to payments (s. 75(1)(a)) and the one ascertained by subtracting the assets from the
liahilities accrued as of the date of the wind up (s. 75(1)(b)) are to be paid upon wind up as employer contributions, they are
both included in the ordinary meaning of the words of s. 57(4) of the PBA: "amount of money equal to employer contributions
accrued to the date of the wind up but not yet due under the plan or regulations’. As | mentioned above, this reasoning is
challenged in respect of s. 75(1)(b), not of s. 75(1)(a).

33  The appellant Sun Indalex argues that since the deficiency is not finally quantified until well after the effective date of
the wind up, the liability of the employer cannot be said to have accrued. The Monitor adds that the payments the employer
must make to satisfy its wind-up obligations may change over the five-year period within which s. 31 of the PBA Regulations,
R.R.O. 1990, Reg. 909, requires that they be made. These partiesillustrate their argument by referring to what occurred to the
Salaried Plan's fund in the case at bar. In 2007-8, Indalex paid down the vast majority of the $1.6 million wind-up deficiency
associated with the Salaried Plan as estimated in 2006. By the end of 2008, however, this deficiency had risen back up to $1.8
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million as aresult of adecline in the fund's asset value. According to this argument, the amount could not have accrued as of
the date of the wind up, because it could not be calculated with certainty.

34  Unlike my colleague Cromwell J., | find this argument unconvincing. | instead agree with the Court of Appeal on this
point. The wind-up deemed trust concerns "employer contributions accrued to the date of the wind up but not yet due under the
plan or regulations". Since the employees cease to accumulate entitlements when the plan is wound up, the entitlements that
are used to calculate the contributions have all been accumulated before the wind-up date. Thus the liabilities of the employer
are complete — have accrued — before the wind up. The distinction between my approach and the one Cromwell J. takesis
that he requires that it be possible to perform the calculation before the date of the wind up, whereas | am of the view that the
time when the calculation is actually made is not relevant as long as the liabilities are assessed as of the date of the wind up.
The date at which the liabilities are reported or the employer's option to spread its contributions as allowed by the regulations
does not change the legal nature of the contributions.

35 InOntario Hydro-Electric Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.), Duff J. considered the meaning
of the word "accrued" in interpreting the scope of a covenant. He found that

the word "accrued" according to well recognized usage has, as applied to rights or liabilities the meaning simply of
completely constituted — and it may have this meaning although it appears from the context that the right completely
constituted or the liability completely constituted is one which is only exercisable or enforceable in futuro — a debt for
example which is debitumin praesenti solvendumin futuro.

[Emphasis added; pp. 312-13.]

36  Thus, acontribution has "accrued" when the liabilities are completely constituted, even if the payment itself will not
fal due until alater date. If this principle is applied to the facts of this case, the liabilities related to contributions to the fund
allocated for payment of the pension benefits contemplated in s. 75(1)(b) are completely constituted at the time of the wind up,
because no pension entitlements arise after that date. In other words, no new liabilities accrue at the time of or after the wind
up. Even the portion of the contributionsthat is related to the elections plan members may make upon wind up has "accrued to
the date of the wind up", because it is based on rights employees earned before the wind-up date.

37 The fact that the precise amount of the contribution is not determined as of the time of the wind up does not make
it a contingent contribution that cannot have accrued for accounting purposes (Canadian Pacific Ltd. v. Ontario (Minister of
Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.), a p. 621). The use of the word "accrued" does not limit liabilities to amounts
that can be determined with precision. Asaresult, thewords " contributions accrued” can encompass the contributions mandated
by s. 75(1)(b) of the PBA.

38 Thelegidative history supports my conclusion that wind-up deficiency contributions are protected by the deemed trust
provision. The Ontario legislature has consistently expanded the protection afforded in respect of pension plan contributions.
| cannot therefore accept an interpretation that would represent a drawback from the protection extended to employees. | will
not reproduce the relevant provisions, since my colleague Cromwell J. quotes them.

39 Theorigina statute provided solely for the employer's obligation to pay all amountsrequired to be paid to meet thetest for
solvency (The Pension Benefits Act, 1965, S.O. 1965, c. 96, s. 22(2)), but the legislature subsequently afforded employees the
protection of adeemed trust on the employer's assets in an amount equal to the sums withheld from employees as contributions
and sums due from the employer as service contributions (s. 23a, added by The Pension Benefits Amendment Act, 1973, S.O.
1973, ¢. 113, s. 6). In alater version, it protected not only contributions that were due, but also those that had accrued, with the
amounts being calculated as if the plan had been wound up (The Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80).

40 Whereas all employer contributions were originally covered by a single provision, the legislature crafted a separate
provision in 1980 that specifically imposed on the employer the obligation to fund the wind-up deficiency. At the time, it was
clear from thewords used in the provision that the amount rel ated to the wind-up deficiency was excluded from the deemed trust
protection (The Pension Benefits Amendment Act, 1980). In 1983, the legislature made a distinction between the deemed trust
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for ongoing employer contributions and the one for certain paymentsto be made upon wind up (ss. 23(4)(a) and 23(4)(b), added
by Pension Benefits Amendment Act, 1983, S.O. 1983, c. 2, s. 3). In that version, the wind-up deficiency payments were still
excluded from the deemed trust. However, the legislature once again made changes to the protection in 1987. The 1987 version
is, in substance, the one that applies in the case at bar. In the Pension Benefits Act, 1987, S.O. 1987, c. 35, a specific wind-
up deemed trust was maintained, but the wind up deficiency payments were no longer excluded from it, because the limitation
that had been imposed until then with respect to payments that were due or had accrued while the plan was ongoing had been
eliminated. My comments to the effect that the previous versions excluded the wind-up deficiency payments do not therefore
apply to the 1987 statute, since it was materially different.

41 Whereasit isclear from the 1983 amendments that the deemed trust provided for in s. 23(4)(b) was intended to include
only current service costs and special payments, thisis|ess clear from the subsequent versions of the PBA. To give meaning to
the 1987 amendment, | have to conclude that the words refer to a deemed trust in respect of all "employer contributions accrued
to the date of the wind up but not yet due under the plan or regulations’.

42 Theemployer'sliability uponwind up isnow set out in asingle section which elegantly parallels the wind-up deemed trust
provision. It can be seen from the legidative history that the protection has expanded from (1) only the service contributions
that were due, to (2) amounts payabl e cal culated asif the plan had been wound up, to (3) amounts that were due and had accrued
upon wind up but excluding the wind-up deficiency payments, to (4) all amounts due and accrued upon wind up.

43  Therefore, in my view, the legidlative history leads to the conclusion that adopting a narrow interpretation that would
dissociate the employer's payment provided for in s. 75(1)(b) of the PBA from the one provided for in s. 75(1)(a) would be
contrary to the Ontario legislature's trend toward broadening the protection. Since the provision respecting wind-up payments
sets out the amountsthat are owed upon wind up, | see no historical, legal or logical reason to conclude that the wind-up deemed
trust provision does not encompass all of them.

44 Thus, | am of the view that the words and context of s. 57(4) lend themselves easily to an interpretation that includes the
wind-up deficiency payments, and | find additional support for thisin the purpose of the provision. The deemed trust provisionis
aremedial one. Its purpose isto protect the interests of plan members. This purpose militates against adopting the limited scope
proposed by Indalex and some of the interveners. In the case of competing priorities between creditors, the remedial purpose
favours an approach that includes all wind-up paymentsin the value of the deemed trust in order to achieve a broad protection.

45 In sum, the relevant provisions, the legidative history and the purpose are al consistent with inclusion of the wind-
up deficiency in the protection afforded to members with respect to employer contributions upon the wind up of their pension
plan. | therefore find that the Court of Appeal correctly held with respect to the Salaried Plan, which had been wound up as of
December 31, 2006, that Indalex was deemed to hold in trust the amount necessary to satisfy the wind-up deficiency.

46 The situation is different with respect to the Executive Plan. Unlike s. 57(3), which provides that the deemed trust
protecting employer contributions exists while a plan is ongoing, s. 57(4) provides that the wind-up deemed trust comes into
existence only when the plan iswound up. Thisis a choice made by the Ontario legislature. | would not interfere with it. Thus,
the deemed trust entitlement arises only once the condition precedent of the plan being wound up has been fulfilled. Thisistrue
even if it is certain that the plan will be wound up in the future. At the time of the sale, the Executive Plan was in the process
of being, but had not yet been, wound up. Consequently, the deemed trust provision does not apply to the employer's wind-
up deficiency paymentsin respect of that plan.

47  The Court of Appeal declined to decide whether a deemed trust arose in relation to the Executive Plan, stating that it
was unnecessary to decide thisissue. However, the court expressed concern that a reasoning that deprived the Executive Plan's
members of the benefit of a deemed trust would mean that a company under CCAA protection could avoid the priority of the
PBA deemed trust simply by not winding up an underfunded pension plan. The fear was that Indalex could have relied on its
own inaction to avoid the consequences that flow from awind up. | am not convinced that the Court of Appeal’s concern has
any impact on the question whether a deemed trust exists, and | doubt that an employer could avoid the consequences of such
a security interest ssimply by refusing to wind up a pension plan. The Superintendent may take a number of steps, including
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ordering the wind up of a pension plan under s. 69(1) of the PBA in a variety of circumstances (see s. 69(1)(d), PBA). The
Superintendent did not choose to order that the plan be wound up in this case.

B. Does the Deemed Trust Supersede the DIP Charge?

48  Thefinding that the interests of the Salaried Plan's membersin al the employer's wind-up contributions to the Salaried
Plan are protected by a deemed trust does not mean that part of the money reserved by the Monitor from the sale proceeds must
be remitted to the Salaried Plan'sfund. Thiswill bethe case only if the provincial priorities provided for in s. 30(7) of the PPSA
ensure that the claim of the Salaried Plan's members has priority over the DIP charge. Section 30(7) reads as follows:

(7) A security interest in an account or inventory and its proceeds is subordinate to the interest of a person who is the
beneficiary of a deemed trust arising under the Employment Standards Act or under the Pension Benefits Act.

The effect of s. 30(7) isto enablethe Salaried Plan's membersto recover from the reserve fund, insofar asit relatesto an account
or inventory and its proceeds in Ontario, ahead of all other secured creditors.

49  The Appellants argue that any provincial deemed trust is subordinate to the DIP charge authorized by the CCAA order.
They put forward two central arguments to support their contention. First, they submit that the PBA deemed trust does not
apply in CCAA proceedings because the relevant priorities are those of the federal insolvency scheme, which do not include
provincia deemed trusts. Second, they argue that by virtue of the doctrine of federal paramountcy the DIP charge supersedes
the PBA deemed trust.

50 TheAppélants first argument would expand the holding of Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3 S.C.R.
379 (S.C.C.), so as to apply federal bankruptcy priorities to CCAA proceedings, with the effect that claims would be treated
similarly under the CCAA and the BIA. In Century Services, the Court noted that there are points at which the two schemes
converge:

Another point of convergence of the CCAA and the BIArelatesto priorities. Becausethe CCAA issilent about what happens
if reorganization fails, the BIA scheme of liquidation and distribution necessarily supplies the backdrop for what will
happen if a CCAA reorganization is ultimately unsuccessful. [para. 23]

51 Inorder to avoid araceto liquidation under the BI A, courtswill favour an interpretation of the CCAA that affords creditors
analogous entitlements. Y et this does not mean that courts may read bankruptcy priorities into the CCAA at will. Provincial
legidlation defines the priorities to which creditors are entitled until that legislation is ousted by Parliament. Parliament did not
expressly apply all bankruptcy priorities either to CCAA proceedings or to proposals under the BIA. Although the creditors of
a corporation that is attempting to reorganize may bargain in the shadow of their bankruptcy entitlements, those entitlements
remain only shadows until bankruptcy occurs. At the outset of the insolvency proceedings, |ndalex opted for a process governed
by the CCAA, leaving no doubt that although it wanted to protect its employees jobs, it would not survive as their employer.
Thiswas not a case in which afailed arrangement forced a company into liquidation under the BIA. Indalex achieved the goal
it was pursuing. It chose to sell its assets under the CCAA, not the BIA.

52  The provincial deemed trust under the PBA continues to apply in CCAA proceedings, subject to the doctrine of federal
paramountcy (Crystalline Investments Ltd. v. Domgroup Ltd., 2004 SCC 3, [2004] 1 S.C.R. 60 (S.C.C.), at para. 43). The Court
of Appeal therefore did not err in finding that at the end of a CCAA liquidation proceeding, priorities may be determined by
the PPSA's scheme rather than the federal scheme set out in the BIA.

53 TheAppellants second argument isthat an order granting priority to the plan's members on the basis of the deemed trust
provided for by the Ontario legislature would be unconstitutional in that it would conflict with the order granting priority to
the DIP lenders that was made under the CCAA. They argue that the doctrine of paramountcy resolves this conflict, asit would
render the provincial law inoperative to the extent that it isincompatible with the federal law.
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54  Thereisapreliminary question that must be addressed before determining whether the doctrine of paramountcy appliesin
this context. This question arises because the Court of Appeal found that although the CCAA court had the power to authorize a
DIP charge that would supersede the deemed trust, the order in this case did not have such an effect because paramountcy had
not been invoked. Asaresult, the priority of the deemed trust over secured creditors by virtue of s. 30(7) of the PPSA remained
in effect, and the Plan Members' claim ranked in priority to the claim of the DIP lenders established in the CCAA order.

55  With respect, | cannot accept this approach to the doctrine of federal paramountcy. This doctrine resolves conflictsin the
application of overlapping valid provincial and federal legislation (Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2
S.C.R. 3(S.C.C)), at paras. 32 and 69). Paramountcy is a question of law. As aresult, subject to the application of the rules on
the admissibility of new evidence, it can beraised even if it was not invoked in an initial proceeding.

56 A party relying on paramountcy must "demonstrate that the federal and provincial laws are in fact incompatible by
establishing either that it isimpossible to comply with both laws or that to apply the provincial law would frustrate the purpose
of the federal law" (Canadian Western Bank, at para. 75). This Court has in fact applied the doctrine of paramountcy in the
area of bankruptcy and insolvency to come to the conclusion that a provincia legislature cannot, through measures such as a
deemed trust, affect priorities granted under federal legislation (Husky QOil).

57 None of the parties question the validity of either the federal provision that enables a CCAA court to make an order
authorizing a DIP charge or the provincial provision that establishes the priority of the deemed trust. However, in considering
whether the CCAA court has, in exercising its discretion to assess a claim, validly affected a provincial priority, the reviewing
court should remind itself of the rule of interpretation stated in Canada (Attorney General) v. Law Society (British Columbia),
[1982] 2 S.C.R. 307 (S.C.C.) (at p. 356), and reproduced in Canadian Western Bank (at para. 75):

When afedera statute can be properly interpreted so as not to interfere with a provincial statute, such an interpretation is
to be applied in preference to another applicabl e construction which would bring about a conflict between the two statutes.

58 Intheinstant case, the CCAA judge, in authorizing the DIP charge, did not consider thefact that the Salaried Plan's members
had a claim that was protected by a deemed trust, nor did he explicitly note that ordinary creditors, such as the Executive Plan's
members, had not received notice of the DIP loan motion. However, he did consider factors that were relevant to the remedial
objective of the CCAA and found that Indalex had in fact demonstrated that the CCAA's purpose would be frustrated without
the DIP charge. It will be helpful to quote the reasons he gave on April 17, 2009 in authorizing the DIP charge ( (2009), 52
C.B.R. (6th) 61 (Ont. S.C.J. [Commercia Ligt])):

(a) the Applicants are in need of the additional financing in order to support operations during the period of a going
concern restructuring;

(b) thereisabenefit to the breathing space that would be afforded by the DIP Financing that will permit the Applicants
to identify a going concern solution;

(c) thereis no other alternative available to the Applicants for a going concern solution;
(d) astand-alone solutionisimpractical giventheintegrated nature of the businessof Indalex Canadaand Indalex U.S;

(e) given the collateral base of Indalex U.S., the Monitor is satisfied that it is unlikely that the Post-Filing Guarantee
with respect to the U.S. Additional Advanceswill ever be called and the Monitor is also satisfied that the benefitsto
stakeholders far outweighs the risk associated with this aspect of the Post-Filing Guarantee;

(f) the benefit to stakeholders and creditors of the DIP Financing outweighs any potential prejudice to unsecured
creditors that may arise as a result of the granting of super-priority secured financing against the assets of the
Applicants;
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(g) the Pre-Filing Security has been reviewed by counsel to the Monitor and it appears that the unsecured creditors of
the Canadian debtors will be in no worse position as a result of the Post-Filing Guarantee than they were otherwise,
prior to the CCAA filing, as aresult of the limitation of the Canadian guarantee set forth in the draft Amended and
Restated Initial Order ...; and

(h) the balancing of the prejudice weighs in favour of the approval of the DIP Financing. [para. 9]

59  Given that there was no alternative for a going-concern solution, it is difficult to accept the Court of Appeal’s sweeping
intimation that the DIP lenderswoul d have accepted that their claim ranked bel ow claimsresulting from the deemed trust. There
is no evidence in the record that gives credence to this suggestion. Not only is it contradicted by the CCAA judge's findings
of fact, but case after case has shown that "the priming of the DIP facility is a key aspect of the debtor's ability to attempt a
workout" (J. P. Sarra, Rescue! The Companies Creditors Arrangement Act (2007), at p. 97). The harsh reality isthat lending is
governed by the commercial imperatives of thelenders, not by theinterests of the plan members or the policy considerationsthat
lead provincial governmentsto legislate in favour of pension fund beneficiaries. The reasons given by Morawetz J. in response
to the first attempt of the Executive Plan's members to reserve their rights on June 12, 2009 are instructive. He indicated that
any uncertainty as to whether the lenders would withhold advances or whether they would have priority if advances were made
did "not represent a positive development". He found that, in the absence of any aternative, the relief sought was "necessary
and appropriate” (2009 CanL Il 37906 [2009 CarswellOnt 4263 (Ont. S.C.J.)], at paras. 7 and 8).

60 In this case, compliance with the provincial law necessarily entails defiance of the order made under federal law. On
the one hand, s. 30(7) of the PPSA required a part of the proceeds from the sale related to assets described in the provincial
statute to be paid to the plan's administrator before other secured creditors were paid. On the other hand, the Amended Initial
Order provided that the DIP charge ranked in priority to "all other security interests, trusts, liens, charges and encumbrances,
statutory or otherwise" (para. 45). Granting priority to the DIP lenders subordinates the claims of other stakeholders, including
the Plan Members. This court-ordered priority based on the CCAA has the same effect as a statutory priority. The federal and
provincial laws are inconsistent, as they give rise to different, and conflicting, orders of priority. Asaresult of the application
of the doctrine of federal paramountcy, the DIP charge supersedes the deemed trust.

C. Did Indalex Have Fiduciary Obligations to the Plan Members?

61 Thefact that the DIP financing charge supersedes the deemed trust or that the interests of the Executive Plan's members
are not protected by the deemed trust does not mean that Plan Members have no right to receive money out of the reserve fund.
What remains to be considered is whether an equitable remedy, which could override all priorities, can and should be granted
for abreach by Indalex of afiduciary duty.

62  Thefirst stage of afiduciary duty analysisis to determine whether and when fiduciary obligations arise. The Court has
recognized that there are circumstances in which a pension plan administrator has fiduciary obligations to plan members both
at common law and under statute (Burke v. Hudson's Bay Co., 2010 SCC 34, [2010] 2 S.C.R. 273 (S.C.C)), at para. 41). It is
clear that theindicia of afiduciary relationship attach in this case between the Plan Members and Indalex as plan administrator.
Sun Indalex and the Monitor do not dispute this proposition.

63 However, Sun Indalex and the Monitor argue that the employer hasafiduciary duty only when it acts as plan administrator
— whenitiswearing its administrator's "hat". They contend that, outside the plan administration context, when directors make
decisions in the best interests of the corporation, the employer is wearing solely its "corporate hat". On this view, decisions
made by the employer in its corporate capacity are not burdened by the corporation's fiduciary obligations to its pension plan
members and, consequently, cannot be found to conflict with plan members' interests. This is not the correct approach to take
in determining the scope of the fiduciary obligations of an employer acting as plan administrator.

64  Only persons or entities authorized by the PBA can act as plan administrators (ss. 1(1) and 8(1)(a)). The employer is
one of them. A corporate employer that chooses to act as plan administrator accepts the fiduciary obligations attached to that
function. Since the directors of a corporation also have afiduciary duty to the corporation, the fact that the corporate employer
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can act asadministrator of a pension plan meansthat s. 8(1)(a) of the PBA isbased on the assumption that not al decisionstaken
by directors in managing a corporation will result in conflict with the corporation's duties to the plan's members. However,
the corporate employer must be prepared to resolve conflicts where they arise. Reorganization proceedings place considerable
burdens on any debtor, but these burdens do not rel ease an empl oyer that acts as plan administrator fromitsfiduciary obligations.

65  Section 22(4) of the PBA explicitly provides that a plan administrator must not permit its own interest to conflict with
its duties in respect of the pension fund. Thus, where an employer's own interests do not converge with those of the plan's
members, it must ask itself whether there is a potential conflict and, if so, what can be done to resolve the conflict. Where
interests do conflict, | do not find the two hats metaphor helpful. The solution is not to determine whether a given decision
can be classified as being related to either the management of the corporation or the administration of the pension plan. The
employer may well take a sound management decision, and yet do something that harms the interests of the plan's members.
An employer acting as a plan administrator is not permitted to disregard its fiduciary obligations to plan members and favour
the competing interests of the corporation on the basisthat it is wearing a"corporate hat". What isimportant is to consider the
conseguences of the decision, not its nature.

66  When the interests the employer seeks to advance on behalf of the corporation conflict with interests the employer has a
duty to preserve as plan administrator, asolution must be found to ensure that the plan members' interests are taken care of. This
may mean that the corporation puts the members on notice, or that it finds a replacement administrator, appoints representative
counsel or finds some other means to resolve the conflict. The solution has to fit the problem, and the same solution may not
be appropriate in every case.

67 Intheinstant case, Indalex'sfiduciary obligationsas plan administrator did in fact conflict with management decisionsthat
needed to be taken in the best interests of the corporation. Indalex had a number of responsibilities as plan administrator. For
example, s. 56(1) of the PBA required it to ensure that contributions were paid when due. Section 56(2) required that it notify
the Superintendent if contributions were not paid when due. It was also up to Indalex under s. 59 to commence proceedings
to obtain payment of contributions that were due but not paid. Indalex, as an employer, paid al the contributions that were
due. However, itsinsolvency put contributions that had accrued to the date of the wind up at risk. In an insolvency context, the
administrator's claim for contributions that have accrued is a provable claim.

68  Inthe context of this case, the fact that Indalex, as plan administrator, might have to claim accrued contributions from
itself means that it would have to simultaneously adopt conflicting positions on whether contributions had accrued as of the
date of liquidation and whether adeemed trust had arisen in respect of wind-up deficiencies. Thisisindicative of aclear conflict
between Indalex's interests and those of the Plan Members. As soon as it saw, or ought to have seen, a potential for conflict,
Indalex should have taken stepsto ensure that theinterests of the Plan Memberswere protected. It did not do so. On the contrary,
it contested the position the Plan Members advanced. At the very least, Indalex breached its duty to avoid conflicts of interest
(s. 22(4), PBA).

69 Since the Plan Members seek an equitable remedy, it is important to identify the point at which Indalex should have
moved to ensurethat their interests were safeguarded. Before doing so, | would stressthat factual contexts are needed to analyse
conflicts between interests, and that it is neither necessary nor useful to attempt to map out all the situations in which conflicts
may arise.

70 As | mentioned above, insolvency puts the employer's contributions at risk. This does not mean that the decision to
commence insolvency proceedings entails on its own a breach of a fiduciary obligation. The commencement of insolvency
proceedingsin this case on April 3, 2009 in an emergency situation was explained by Timothy R. J. Stubbs, the then-president
of Indalex. The company was in default to its lender, it faced legal proceedings for unpaid hills, it had received a termination
notice effective April 6 from itsinsurers, and suppliers had stopped supplying on credit. These circumstances called for urgent
action by Indalex lest a creditor start bankruptcy proceedings and in so doing jeopardize ongoing operations and jobs. Several
facts lead me to conclude that the stay sought in this case did not, in and of itself, put Indalex in a conflict of interest.
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71  First, astay operates only to freeze the parties' rights. In most cases, stays are obtained ex parte. One of the reasons for
refraining from giving notice of theinitial stay motion isto avert a situation in which creditors race to court to secure benefits
that they would not enjoy in insolvency. Subjecting as many creditors as possible to asingle processis seen asaway to treat all
of them more equitably. In this context, plan members are placed on the same footing as the other creditors and have no special
entitlement to notice. Second, one of the conclusions of the order Indalex sought was that it was to be served on all creditors,
with afew exceptions, within 10 days. The notice allowed any interested party to apply to vary the order. Third, Indalex was
permitted to pay all pension benefits. Although the order excluded special solvency payments, no ruling was made at that point
on the merits of the creditors competing claims, and a stay gave the Plan Membersthe possibility of presenting their arguments
on the deemed trust rather than losing it altogether as a result of a bankruptcy proceeding, which was the alternative.

72 Whereasthestay itself did not put Indalex in aconflict of interest, the proceedingsthat followed had adverse consequences.
On April 8, 2009, Indalex brought a motion to amend and restate the initial order in order to apply for DIP financing. This
motion had been foreseen. Mr. Stubbs had mentioned in the affidavit he signed in support of the initial order that the lenders
had agreed to extend their financing, but that Indalex would be in need of authorization in order to secure financing to continue
its operations. However, theinitial order had not yet been served on the Plan Members as of April 8. Short notice of the motion
was given to the USW rather than to all the individual Plan Members, but the USW did not appear. The Plan Members were
quite simply not represented on the motion to amend the initial stay order requesting authorization to grant the DIP charge.

73 Inseeking to have a court approve aform of financing by which one creditor was granted priority over al other creditors,
Indalex was asking the CCAA court to overridethe Plan Members priority. Thiswasacaseinwhich Indalex'sdirectors permitted
the corporation's best interests to be put ahead of those of the Plan Members. The directors may have fulfilled their fiduciary
duty to Indalex, but they placed Indalex in the position of failing to fulfil its obligations as plan administrator. The corporation's
interest was to seek the best possible avenue to survive in an insolvency context. The pursuit of thisinterest was not compatible
with the plan administrator's duty to the Plan Members to ensure that all contributions were paid into the funds. In the context
of this case, the plan administrator's duty to the Plan Members meant, in particular, that it should at least have given them the
opportunity to present their arguments. This duty meant, at the very least, that they were entitled to reasonable notice of the
DIP financing motion. The terms of that motion, presented without appropriate notice, conflicted with the interests of the Plan
Members. Because Indalex supported the motion asking that a priority be granted to its lender, it could not at the same time
argue for a priority based on the deemed trust.

74  TheCourt of Appeal found anumber of other breaches. | agree with Cromwell J. that none of the subsequent proceedings
had a negative impact on the Plan Members' rights. The eventsthat occurred, in particular the second DI P financing motion and
the sale process, were predictable and, in away, typical of reorganizations. Notice was given in al cases. The Plan Members
were represented by able counsel. More importantly, the court ordered that funds be reserved and that a full hearing be held
to argue the issues.

75 TheMonitor and George Miller, Indalex U.S.'strustee in bankruptcy, argue that the Plan Members should have appealed
the Amended Initial Order authorizing the DIP charge, and were precluded from subsequently arguing that their claim ranked
in priority to that of the DIP lenders. They take the position that the collateral attack doctrine bars the Plan Members from
challenging the DIPfinancing order. Thisargument isnot convincing. The Plan Membersdid not receive notice of the motion to
approvethe DIP financing. Counsel for the Executive Plan's members presented the argument of that plan's members at thefirst
opportunity and repeated it each time he had an occasion to do so. The only time he withdrew their opposition was at the hearing
of the motion for authorization to increase the DIP loan amount after being told that the only purpose of the motion was to
increase the amount of the authorized loan. The CCAA judge set a hearing date for the very purpose of presenting the arguments
that Indalex, as plan administrator, could have presented when it requested the amendment to the initial order. It cannot now
be argued, therefore, that the Plan Members are barred from defending their interests by the collateral attack doctrine.

D. Would an Equitable Remedy Be Appropriate in the Circumstances?
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76  Thedefinition of "secured creditor" in s. 2 of the CCAA includes atrust in respect of the debtor's property. The Amended
Initial Order (at para. 45) provided that the DIP lenders claims ranked in priority to all trusts, "statutory or otherwise". Indalex
U.S. was subrogated to the DIP lenders' claim by operation of the guarantee in the DIP lending agreement.

77 Counsel for the Executive Plan's members argues that the doctrine of equitable subordination should apply to subordinate
Indalex U.S.'s subrogated claim to those of the Plan Members. This Court discussed the doctrine of equitable subordinationin
Canada Deposit Insurance Corp. v. Canadian Commercial Bank, [1992] 3 S.C.R. 558 (S.C.C.), but did not endorseiit, leaving
it for future determination (p. 609). | do not need to endorse it here either. Suffice to say that there is no evidence that the
lenders committed awrong or that they engaged in inequitable conduct, and no party has contested the validity of Indalex U.S.'s
payment of the US$10 million shortfall.

78  Thisleavesthe constructive trust remedy ordered by the Court of Appeal. It is settled law that proprietary remedies are
generally awarded only with respect to property that is directly related to awrong or that can be traced to such property. | agree
with my colleague Cromwell J. that this condition is not met in the case at bar. | adopt his reasoning on thisissue.

79  Moreover, | am of the view that it was unreasonable for the Court of Appeal to reorder the priorities in this case. The
breach of fiduciary duty identified in this caseis, in substance, the lack of notice. Since the Plan Members were allowed to fully
argue their case at a hearing specifically held to adjudicate their rights, the CCAA court was in a position to fully appreciate
the parties' positions.

80 Itisdifficult to see what gainsthe Plan Members would have secured had they received notice of the motion that resulted
inthe Amended Initial Order. The CCAA judge madeit clear, and hisfinding is supported by logic, that there was no alternative
to the DIPloan that would allow for the sale of the assets on a going-concern basis. The Plan Members presented no evidenceto
the contrary. They rely on conjecture aone. The Plan Members invoke other cases in which notice was given to plan members
and in which the members were able to fully argue their positions. However, in none of those cases were plan members able to
secure any additional benefits. Furthermore, the Plan Members were allowed to fully argue their case. As aresult, even though
Indalex breached its fiduciary duty to notify the Plan Members of the motion that resulted in the Amended Initial Order, their
claim remains subordinate to that of Indalex U.S.

V. Conclusion

81 Thereare good reasonsfor giving specia protection to members of pension plansin insolvency proceedings. Parliament
considered doing so before enacting the most recent amendmentsto the CCAA, but chose not to (An Act to amend the Bankr uptcy
and Insolvency Act, the Companies Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of
the Statutes of Canada, 2005, S.C. 2007, c. 36, in force September 18, 2009, SI/2009-68; see also Bill C-501, An Act to amend
the Bankruptcy and Insolvency Act and other Acts (pension protection), 3rd Sess., 40th Parl., March 24, 2010 (subsequently
amended by the Standing Committee on Industry, Science and Technology, March 1, 2011)). A report of the Standing Senate
Committee on Banking, Trade and Commerce gave the following reasons for this choice:

Although the Committee recognizes the vulnerability of current pensioners, we do not believe that changes to the BIA
regarding pension claims should be made at this time. Current pensioners can also access retirement benefits from the
Canada/Quebec Pension Plan, and the Old Age Security and Guaranteed Income Supplement programs, and may have
private savings and Registered Retirement Savings Plans that can provide income for them in retirement. The desire
expressed by some of our witnesses for greater protection for pensioners and for employees currently participating in an
occupational pension plan must be balanced against theinterests of others. Aswe noted earlier, insolvency — at its essence
— ischaracterized by insufficient assets to satisfy everyone, and choices must be made.

The Committee believes that granting the pension protection sought by some of the witnesses would be sufficiently unfair
to other stakeholders that we cannot recommend the changes requested. For example, we feel that super priority status
could unnecessarily reduce the moneys available for distribution to creditors. In turn, credit availability and the cost of
credit could be negatively affected, and all those seeking credit in Canadawould be disadvantaged. Debtors and Creditors
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Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies Creditors Arrangement Act
(2003), at p. 98; see also p. 88.)

82 In an insolvency process, a CCAA court must consider the employer's fiduciary obligations to plan members as their
plan administrator. It must grant a remedy where appropriate. However, courts should not use equity to do what they wish
Parliament had done through legislation.

83  Inview of the fact that the Plan Members were successful on the deemed trust and fiduciary duty issues, | would not
order costs against them either in the Court of Appeal or in this Court.

84 | would therefore alow the main appeals without costs in this Court, set aside the orders made by the Court of Appeal,
except with respect to orders contained in paras. 9 and 10 of the judgment of the Court of Appeal in the former executive
members appea and restore the orders of Campbell J. dated February 18, 2010. | would dismiss USW's costs appeal without
costs.

Cromwell J.:
|. Introduction

85 When abusiness becomesinsolvent, many interests are at risk. Creditors may not be able to recover their debts, investors
may lose their investments and employees may lose their jobs. If the business is the sponsor of an employee pension plan, the
benefits promised by the plan are not immune from that risk. The circumstances leading to these appeals show how that risk
can materialize. Pension plans and creditors find themselves in a zero-sum game with not enough money to go around. At a
very general level, this case raises the issue of how the law balances the interests of pension plan beneficiaries with those of
other creditors.

86 Indalex Limited, the sponsor and administrator of employee pension plans, becameinsolvent and sought protection fromits
creditors under the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). Although al current contributions
were up to date, the company's pension plansdid not have sufficient assetsto fulfill the pension promises made to their members.
In aseries of court-sanctioned steps, which were judged to be in the best interests of all stakeholders, the company borrowed a
great deal of money to allow it to continueto operate. The partiesinjecting the operating money were given asuper priority over
the claims by other creditors. When the business was sold, thereby preserving hundreds of jobs, there was a shortfall between
the sale proceeds and the debt. The pension plan beneficiaries thus found themselves in a dispute about the priority of their
claims. The appellant, Sun Indalex Finance LLC, claimed it had priority by virtue of the super priority granted in the CCAA
proceedings. The trustee in bankruptcy of the U.S. Debtors (George Miller) and the Monitor (FT1 Consulting) joined in the
appeal. The plan beneficiaries claimed that they had priority by virtue of a statutory deemed trust under the Pension Benefits
Act, R.S.0. 1990, c. P.8 ("PBA"), and a constructive trust arising from the company's alleged breaches of fiduciary duty.

87 TheOntario Court of Appeal sided with the plan beneficiaries and Sun Indalex, the trustee in bankruptcy and the Monitor
all appeal. The specific legal pointsin issue are:

A. Did the Court of Appea err in finding that the statutory deemed trust provided for in s. 57(4) of the PBA applied to
the salaried plan's wind-up deficiency?

B. Did the Court of Appeal err infinding that Indalex breached the fiduciary dutiesit owed to the pension plan beneficiaries
asthe plans administrator and in imposing a constructive trust as aremedy?

C. Did the Court of Appeal err in concluding that the super priority granted in the CCAA proceedings did not have priority
by virtue of the doctrine of federal paramountcy?

D. Did the Court of Appeal err in its cost endorsement respecting the United Steelworkers ("USW")?
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88 My view isthat the deemed trust does not apply to the disputed funds, and even if it did, the super priority would override
it. I conclude that the corporation failed in its duty to the plan beneficiaries as their administrator and that the beneficiaries
ought to have been afforded more procedural protections in the CCAA proceedings. However, | also conclude that the Court
of Appeal erred in using the equitable remedy of a constructive trust to defeat the super priority ordered by the CCAA judge.
| would therefore allow the main appeals.

I1. Facts and Proceedings Below
A. Overview

89 Theseappealsconcern claimsby pension fund membersfor amounts owed to them by the plans' sponsor and administrator
which became insolvent.

90 Indalex Limited isthe parent company of three non-operating Canadian companies. | will refer to both Indalex Limited
individually and to the group of companies collectively as"Indalex", unless the context requires further clarity. Indalex Limited
isthe wholly owned subsidiary of its U.S. parent, Indalex Holding Corp. which owned and conducted related operationsin the
U.S. through its U.S. subsidiaries which | will refer to asthe "U.S. debtors".

91 In late March and early April of 2009, Indalex and the U.S. debtors were insolvent and sought protection from their
creditors, the former under the Canadian CCAA, and the latter under the United States Bankruptcy Code, 11 U.S.C., Chapter
11. The dispute giving rise to these appeals concern the priority granted to lenders in the CCAA process for funds advanced to
Indalex and whether that priority overrides the claims of two of Indalex's pension plans for funds owed to them.

92  Indalex wasthe sponsor and administrator of two registered pension plans relevant to these proceedings, one for salaried
employees and the other for executive employees. At the time of seeking CCAA protection, the salaried plan was being wound
up (with a wind-up date of December 31, 2006) and was estimated to have a wind-up deficiency (as of the end of 2007) of
roughly $2.252 million. The executive plan, while it was not being wound up, had been closed to new members since 2005. It
was estimated to have a deficiency of roughly $2.996 million on wind up. At the time the CCAA proceedings were started, all
regular current service contributions had been made to both plans.

93 Shortly after Indalex received CCAA protection, the CCAA judge authorized the company to enter into debtor in possession
("DIP") financing in order to alow it to continue to operate. The court granted the DIP lenders, a syndicate of banks, a"super
priority" over "all other security interests, trusts, liens, charges and encumbrances, statutory or otherwise": initial order, at para.
35 (joint A.R., val. I, at pp. 123-24). Repayment of these amounts was guaranteed by the U.S. debtors.

94 Ultimately, with the approval of the CCAA court, Indalex sold its business; the purchaser did not assume pensionliabilities.
A reserve fund was established by the CCAA Monitor to answer any outstanding claims. The proceeds of the sale were not
sufficient to pay back the DIP lenders and so the U.S. debtors, as guarantors, paid the shortfall and stepped into the shoes of
the DIP lendersin terms of priority.

95 Theappdlant Sun Indalex isapre-CCAA secured creditor of both Indalex and the U.S. debtors. It claimsthe reserve fund
on the basis that the US$10.75 million paid by the guarantors would otherwise have been available to Sun Indalex as a secured
creditor of the U.S. debtors in the U.S. bankruptcy proceedings. The respondent plan beneficiaries claim the reserve fund on
the basis that they have a wind-up deficiency which is covered by a deemed trust created by s. 57(4) of the PBA. This deemed
trust includes "an amount of money equal to employer contributions accrued to the date of the wind up but not yet due under
the plan or regulations” (s. 57(4)). They aso claim the reserve fund on the basis of a constructive trust arising from Indalex's
failureto live up toitsfiduciary duties as plan administrator.

96 Thereserve fund is not sufficient to pay back both Sun Indalex and the pension plans and so the main question on the
main appeals is which of the creditorsis entitled to priority for their respective claims.
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97 The judge at first instance rejected the plan beneficiaries deemed trust arguments and held that, with respect to the
wind-up deficiency, the plan beneficiaries were unsecured creditors, ranking behind those benefitting from the "super priority"
and secured creditors (2010 ONSC 1114, 79 C.C.P.B. 301 (Ont. S.C.J. [Commercia List])). The Court of Appeal reversed
this ruling and held that pension plan deficiencies were subject to deemed and constructive trusts which had priority over the
DIP financing and over other secured creditors (2011 ONCA 265, 104 O.R. (3d) 641 (Ont. C.A.)). Sun Indalex, the trusteein
bankruptcy and the Monitor appeal.

B. Indalex's CCAA Proceedings
(1) The Initial Order (Joint AR, vol. 1, at p. 112)

98 Asnoted earlier, Indalex wasin financial trouble and, on April 3, 2009, sought and obtained protection from its creditors
under the CCAA. Theorder (which | will refer to astheinitial order) also contained directionsfor service on creditorsand others:
paras. 39-41. The order also contained a so-called "comeback clause" allowing any interested party to apply for a variation of
the order, provided that that party served notice on any other party likely to be affected by any such variation: para. 46. It is
common ground that the plan beneficiaries did not receive notice of the application for the initial order but the CCAA court
neverthel ess approved the method of and time for service. Full particulars of the deficiencies in the pension plans were before
the court in the motion material and theinitial order addressed payment of the employer's current service pension contributions.

(2) The DIP Order (Joint A.R., val. I, at p. 129)

99  On April 8,2009, inwhat | will refer to as the DIP order, the CCAA judge, Morawetz J., authorized Indalex to borrow
funds pursuant to a DIP credit agreement. The judge ordered among many other things, the following:

» He approved abridged notice: para. 1;

» He allowed Indalex to continue making current service contributions to the pension plans, but not special payments:
paras. 7(a) and 9(b);

» He barred all proceedings against Indalex, except by consent of Indalex and the Monitor or leave of the court, until May
1, 2009: para. 15;

* He granted the DIP lenders a so-called super priority:

THIS COURT ORDERS that each of the Administration Charge, the Directors Charge and the DIP L enders Charge
(all as constituted and defined herein) shall constitute a charge on the Property and such Charges shall rank in
priority to all other security interests, trust, liens, charges and encumbrances, statutory or otherwise (collectively,
"Encumbrances") in favour of any Person. [Emphasis added; para. 45.]

» Herequired Indalex to send notice of the order to al known creditors, other than empl oyees and creditorsto which I ndalex
owed less than $5,000 and stated that Indalex and the Monitor were "at liberty" to serve the Initial Order to interested
parties. paras. 49-50.

100  Inhisendorsement for the DIP order, Morawetz J. found that "there is no other alternative available to the Applicants
[Indalex] for a going concern solution” and that DIP financing was necessary: (2009), 52 C.B.R. (5th) 61 (Ont. S.C.J.
[Commercid Ligt]), at para. 9(c). He noted that the Monitor in its report was of the view that approval of the DIP agreement
was both necessary and in the best interests of Indalex and its stakeholders, including its creditors, employees, suppliers and
customers: paras. 14-16.

101  TheUSW, which represented some of the members of the salaried plan, was served with notice of the motion that led
to the DIP order, but did not appear. Morawetz J. specifically ordered as follows with regard to service:
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THIS COURT ORDERS that the time for service of the Notice of Application and the Application Record is hereby
abridged so that this Application is properly returnable today and hereby dispenseswith further servicethereof. [DIP order,
at para. 1]

(3) The DIP Extension Order (Joint A.R, vol. I, at p. 156)

102  OnJune 12, 2009, Morawetz J. heard and granted an application by Indalex to allow them to borrow approximately $5
million more from the DIP lenders, thus raising the allowed total to US$29.5 million.

103 Counsel for the former executives received the motion materia the night before. Counsel for USW was al so served with
notice. At the motion, the former executives (along with second priority secured noteholders) sought to "reserve their rights
with respect to the relief sought": 2009 CanLIl 37906 [2009 CarswellOnt 4263 (Ont. S.C.J))], at para. 4. Morawetz J. wrote
that any "reservation of rights" would create uncertainty for the DIP lenders with regard to priority, and may prevent them from
extending further advances. Moreover, the parties had presented no alternative to increased DIP financing, which was both
"necessary and appropriate” and would, it was to be hoped, "improve the position of the stakeholders': paras. 5-9.

(4) The Bidding Order ((2009), 79 C.C.P.B. 101 (Ont. SC.J. [Commercial List]))

104 OnJduly 2, 2009, Indalex brought amotion for approval of proposed bidding proceduresfor Indalex's assets. Morawetz J.
decided that astalking horse bid by SAPA Holding AB ("SAPA") for Indalex's assets could count asaqualifying bid. Counsel on
behalf of the members of the executive plan appeared, with the concern that "their position and views have not been considered
in this process': para. 8. In his decision, Morawetz J. decided that these arguments could be dealt with later, at a sale approval
motion: para. 10. The judge said:

The position facing the retirees is unfortunate. The retirees are currently not receiving what they bargained for. However
reality cannot be ignored and the nature of the Applicants insolvency is such that there are insufficient assets to meet
its liabilities. The retirees are not alone in this respect. The objective of these proceedings is to achieve the best possible
outcome for the stakeholders.

[Emphasis added; para. 9.]
(5) The Sale Approval Order (Joint A.R., vol. I, at p. 166)
105  OnJuly 20, 2009, Indalex brought two motions before Campbell J.

106  Thefirst motion sought approval for the sale of Indalex's assets as a going concern to SAPA. SAPA was not to assume
any pension liabilities. Campbell J. granted an order approving this sale.

107 The second motion sought approval for an interim distribution of the sale proceedsto the DIP lenders. Counsel on behalf
of the executive plan members and the USW, representing some of the salaried employees, objected to the planned distribution
of the sale proceeds on grounds that a statutory deemed trust applied to the deficiencies in their plans and that Indalex had
breached fiduciary dutiesthat it owed to them. Campbell J. ordered the Monitor to pay the DIP agent from the sale proceeds, but
also ordered the Monitor to set up areserve fund in an amount sufficient to answer, among other things, the claims of the plan
beneficiaries pending resolution of those matters. Campbell J. ordered that the U.S. debtors be subrogated to the DIP lenders
to the extent that the U.S. debtors were required under the guarantee to satisfy the DIP lenders claims: para. 14.

(6) The Sale and Distribution of Funds

108 SAPA bought Indalex's assets on July 31, 2009. Taking the reserve fund into account, the sale did not produce sufficient
fundsto repay the DIP lendersinfull and so the U.S. debtors paid US$10,751,247 as guarantor to the DIP lenders: C.A. reasons,
at para. 65.
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(7) The Order Under Appeal

109 OnAugust 28, 2009, Campbell J. heard claims by the USW (appearing on behalf of some members of the salaried plan)
and counsel appearing on behalf of the executive plan members that the wind-up deficiency was subject to a deemed trust. He
rejected these claimsin awritten decision on February 18, 2010. He decided that the s. 57(4) PBA deemed trust did not apply
to wind-up deficiencies. The executive plan had not been wound up, and therefore there was no wind-up deficiency to be the
subject of the deemed trust. Asfor the salaried plan, Campbell J. held that the windup deficiency was not an obligation that had
"accrued to the date of the wind up" and as aresult did not fall within the terms of the s. 57(4) deemed trust.

110  Indalex had asked for the stay granted under the initial order to be lifted so that it could assign itself into bankruptcy.
Because he did not find a deemed trust, Campbell J. did not feel that he needed to decide on the motion to lift the stay.

(8) The Decision of the Ontario Court of Appeal
111  TheOntario Court of Appeal allowed an appeal from the decision of Campbell J.

112 Writing for aunanimous panel, Gillese J.A. decided that the s. 57(4) deemed trust is applicable to wind-up deficiencies.
Shetook theview that s. 57(4)'sreferenceto "employer contributions accrued to the date of thewind up but not yet due” included
all amounts that the employer owed on the wind-up of its pension plan: para. 101. In particular, she concluded that the deemed
trust applied to the wind-up deficiency in the salaried plan. Gillese J.A. declined, however, to decide whether the deemed trust
also applied to deficienciesin the executive plan, which had not been wound up by the relevant date: paras. 110-12. A decision
on thislatter point was unnecessary given her finding on the applicability of a constructive trust in this case.

113 Gillese JA. found that the super priority provided for in the DIP order did not trump the deemed trust over the
salaried plan'swind-up deficiency. Morawetz J. had not "invoked" theissue of paramountcy or made an explicit finding that the
requirements of federal law required that the provincially created deemed trust must be overridden: paras. 178-79. Gillese JA.
also took the view that this Court'sdecision in Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3 S.C.R. 379 (S.C.C.), did not
mean that provincially created prioritiesthat would beineffective under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
("BIA"), were also ineffective under the CCAA: paras. 185-96. The deemed trust therefore ranked ahead of the DIP security.

114  Inaddition to her findings regarding deemed trusts, Gillese J.A. granted the plan beneficiaries a constructive trust over
the amount of the reserve fund on the ground that Indalex, as pension plan administrator, had breached fiduciary duties that it
owed to the plan beneficiaries during the CCAA proceedings.

115 Sheheldthat asaplan administrator who was al so an employer, Indalex had fiduciary duties both to the plan beneficiaries
and to the corporation: para. 129. In her view, Indalex was subject to both sets of duties throughout the CCAA proceedings and
it had breached its duties to the plan beneficiaries in several ways. While Indalex had the right to initiate CCAA proceedings,
this action made the plan beneficiaries vulnerable and therefore triggered its fiduciary obligations as plan administrator: paras.
132-33. Gillese J.A. enumerated the many ways in which she thought Indalex subsequently failed as plan administrator: it did
nothing in the CCAA proceedings to fund the deficit in the underfunded plans; it applied for CCAA protection without notice to
the beneficiaries; it obtained DIP financing on the condition that DIP lenders be granted a super priority over "statutory trusts';
it obtained this financing without notice to the plan beneficiaries; it sold its assets knowing the purchaser was not taking over the
plans; and it attempted to enter into voluntary bankruptcy, which would defeat any deemed trust claims the beneficiaries might
have asserted: para. 139. Gillese JA. aso noted that throughout the CCAA proceedings Indalex was in a conflict of interest
because it was acting for both the corporation and the beneficiaries.

116  Indalex'sfailureto live up to its fiduciary duties meant that the plan beneficiaries were entitled to a constructive trust
over the amount of the reserve fund: para. 204. Since the beneficiaries had been wronged by Indalex, and the U.S. debtorswere
not, with respect to Indalex, an "arm's length innocent third party" the appropriate response was to grant the beneficiaries a
constructive trust: para. 204. Her conclusion on this point applied equally to the salaried and executive plans.
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[11. Analysis

A. First Issue: Did the Court of Appeal Err in Finding That the Deemed Statutory Trust Provided for in Section 57(4) of
the PBA Applied to the Salaried Plan's Wind-up Deficiency?

(2) Introduction

117  Themain issue addressed here concerns whether the statutory deemed trust provided for in s. 57(4) of the PBA applies
to wind-up deficiencies, the payment of which is provided for in s. 75(1)(b).

118 The deemed trust created by s. 57(4) applies to "employer contributions accrued to the date of the wind-up but not yet
due under the plan or regulations”. Thus, to be subject to the deemed trust, the pension plan must be wound up and the amounts
in question must meet three requirements. They must be (1) "employer contributions', (2) "accrued to the date of the wind-up"
and (3) "not yet due". A wind-up deficiency arises "[w]here a pension plan iswound up”: s. 75(1). | agree with my colleagues
that there can be no deemed trust for the executive plan, because that plan had not been wound up at the relevant date. What
follows, therefore, is relevant only to the salaried plan.

119 Thewind-up deficiency payments are "employer contributions' which are "not yet due” as of the date of wind-up within
the meaning of the PBA. The main issue before us, therefore, boils down to the narrow interpretative question of whether the
wind-up deficiency described in s. 75(1)(b) is "accrued to the date of the windup”.

120 Campbell J. at first instance found that it was not, while the Court of Appeal reached the opposite conclusion. In essence,
the Court of Appeal reasoned that the deemed trust in s. 57(4) "applies to all employer contributions that are required to be
made pursuant to s. 75", that is, to "all amounts owed by the employer on the wind-up of its pension plan”: para. 101.

121 | respectfully disagree with the Court of Appeal'sconclusion for three main reasons. First, the most plausible grammatical
and ordinary sense of the words "accrued to the date of the wind up" is that the amounts referred to are precisely ascertained
immediately before the effective date of the plan's wind-up. The wind-up deficiency only arises upon wind-up and it is neither
ascertained nor ascertainable on the date fixed for wind-up. Second, the broader statutory context reinforces this view: the
language of the deemed trustsin s. 57(3) and (4) is virtually exactly repeated in s. 75(1)(a), suggesting that both deemed trusts
refer to theliability on wind-up referred to in s. 75(1)(a) and not to the further and distinct wind-up deficiency liability created
under s. 75(1)(b). Finally, the legislative evolution and history of these provisions show, in my view, that the legislature never
intended to include the wind-up deficiency in a statutory deemed trust.

122  Beforeturning to the precise interpretative issue, it will be helpful to provide some context about the employer's wind-
up obligations and the deemed trust provisions that are the subject of this dispute.

(2) Employer Obligations on Wind Up

123 A "wind up" meansthat the plan isterminated and the plan assets are distributed: see PBA, s. 1(1), definition of "wind up".
The employer's liability on wind-up consists of two main components. Thefirst is provided for in s. 75(1)(a) and includes "an
amount equal to the total of all paymentsthat, under this Act, the regulations and the pension plan, are due or that have accrued
and that have not been paid into the pension fund". This liability applies to contributions that were due as at the wind-up date
but does not include payments required by s. 75(1)(b) that arise asaresult of thewind up: A. N. Kaplan, Pension Law (2006), at
pp. 541-42. This second liahility is known as the wind-up deficiency amount. The employer must pay all additional sumsto the
extent that the assets of the pension fund are insufficient to cover the value of al immediately vested and accelerated benefits
and grow-in benefits: Kaplan, at p. 542. Without going into detail, there are certain statutory benefits that may arise only on
wind-up, such as certain benefit enhancements and the potential for acceleration of pension entitlements. Thus, wind-up will
usually result in additional employer liabilities over and above those arising from the obligation to pay all benefits provided for
inthe planitself: see, e.q., ss. 73 and 74; Kaplan, at p. 542. Asthe Court of Appeal concluded, the payments provided for under
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s. 75(1)(a) are those which the employer had to make while the plan was ongoing, while s. 75(1)(b) refers to the employer's
obligation to make up for any wind-up deficiency: paras. 90-91.

124  For convenience, the provision asit then stood is set out here.
75. (1) Where apension plan is wound up in whole or in part, the employer shall pay into the pension fund,

(a) an amount equal to the total of al payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefitsunder the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Superintendent declares that the Guarantee Fund applies to the pension plan,

(i1) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and

(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.

125  Whileawind up is effective as of a fixed date, awind up is nonetheless best thought of not simply as a moment or a
single event, but as a process. It begins by atriggering event and continues until all of the plan assets have been distributed. To
oversimplify somewhat, the wind-up process involves the following components.

126  The assets and liabilities of the plan as of the wind-up date must be determined. As noted earlier, the precise extent
of the liability, while fixed as of that date, will not be ascertained or ascertainable on that date. The extent of the liability may
depend on choices open to plan beneficiaries under the plan and on the exercise by them of certain statutory rights beyond the
options that would otherwise have been available under the plan itself. The plan members must be notified of the wind-up and
have their entitlements and options set out for them and given an opportunity to make their choices. The plan administrator
must file awind-up report which includes a statement of the plan's assets and liabilities, the benefits payable under the terms
of the plan, and the method of allocating and distributing the assets including the priorities for the payment of benefits: PBA,
s. 70(1), and R.R.O. 1990, Reg. 909, s. 29 (the "PBA Regulations").

127 Benefits to members may take the form of "cash refunds, immediate or deferred annuities, transfers to registered
retirement saving plans, [etc.] ... In principle, the value of these benefits is the present value of the benefits accrued to the date
of plan termination”: The Mercer Pension Manual (loose-leaf), vol. 1, at p. 10-41. That present value is an actuarial calculation
performed on the basis of various assumptions including assumptions about investment return, mortality and so forth.

128 If, when the assets and liabilities are cal culated, the assets are insufficient to satisfy the liabilities, the employer (i.e. the
plan sponsor) must make up for any wind-up deficiency: PBA, s. 75(1)(b). An employer can elect to space these payments out
over the course of five years. PBA Regulations, s. 31(2). Because these payments are based on the extent to which thereisa
deficit between assets in the pension plan and the benefits owed to beneficiaries, their amount varies with the market and other
assumed elements of the calculation over the course of the permitted five years.

129 To take the salaried plan as an example, at the time of wind-up, all regular current service contributions had been
made: C.A. reasons, at para. 33. The wind-up deficiency was initially estimated to be $1,655,200. Indalex made special wind-
up payments of $709,013 in 2007 and $875,313 in 2008, but as of December 31, 2008, the wind-up deficiency was $1,795,600
— i.e. higher than it had been two years before, notwithstanding that payments of roughly $1.6 million had been made: C.A.
reasons, at para. 32. Indalex made another payment of $601,000 in April 2009: C.A. reasons, at para. 32.

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733
2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...

(3) The Deemed Trust Provisions

130  The PBA contains provisions whose purpose is to exempt money owing to a pension plan, and which is held or owing
by the employer, from being seized or attached by the employer's other creditors: Kaplan, at p. 395. This is accomplished by
creating a "deemed trust" with respect to certain pension contributions such that these amounts are held by the employer in
trust for the employees or pension beneficiaries.

131  There are two deemed trusts that we must examine here, one relating to employer contributions that are due but have
not been paid and another relating to employer contributions accrued but not due. This second deemed trust isthe onein issue
here, but it isimportant to understand how the two fit together.

132 Thedeemed trust relating to employer contributions"due and not paid" isfound in s. 57(3). The PBA and PBA regulations
contain many provisions relating to contributions required by employers, the due dates for which are specified. Briefly, the
required contributions are these.

133 When apension isongoing, employers need to make regular current service cost contributions. These are made monthly,
within 30 days after the month to which they relate: PBA Regulations, s. 4(4)3. There are also specia payments, which relate to
deficiencies between apension plan's assets and liabilities. There are " going-concern” deficienciesand "solvency" deficiencies,
the distinction between which isunimportant for the purposes of these appeals. A plan administrator must regularly file actuarial
reports, which may disclose deficiencies: PBA Regulations, s. 14. Where there is a going-concern deficiency the employer
must make equal monthly payments over a 15-year period to rectify it: PBA Regulations, s. 5(1)(b). Where there is a solvency
deficiency, the employer must make equal monthly payments over afive-year period to rectify it: PBA Regulations, s. 5(1)(€).
Once these regular or special payments become due but have not been paid, they are subject to the s. 57(3) deemed trust.

134 | turnnext tothe s. 57(4) deemed trust, which gives rise to the question before us. The subsection providesthat "[w]here
apension plan is wound up ... an employer who is required to pay contributions to the pension fund shall be deemed to hold
in trust for the beneficiaries of the pension plan an amount of money equal to employer contributions accrued to the date of
the wind up but not yet due under the plan or regulations.”

135  When apension plan is wound up there will be an interrupted monthly payment period, which is sometimes referred
to as the stub period. During this stub period regular and special liabilities will have accrued but not yet become due. Section
58(1) provides that money that an employer isrequired to pay "accrues on adaily basis'. Because the amountsreferredtoin s.
57(4) are not yet due, they are not covered by the s. 57(3) deemed trust, which applies only to payments that are due. The two
provisions, then, operate in tandem to create atrust over an employer's unfulfilled obligations, which are "due and not paid” as
well as those which have "accrued to the date of the wind up but [are] not yet due".

(4) The Interpretative Approach

136 The issue we confront is one of statutory interpretation and the well-settled approach is that "the words of an Act
are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act,
the object of the Act, and the intention of Parliament”: E. A. Driedger, Construction of Satutes (2nd ed. 1983), at p. 87; Bell
ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.), at para. 26. Taking this approach it is clear
to me that the sponsor's obligation to pay a wind-up deficiency is not covered by the statutory deemed trust provided for in
s. 57(4) of the PBA. In my view, the deficiency neither "accrued"”, nor did it arise within the period referred to by the words
"to the date of the wind up".

(a) Grammatical and Ordinary Sense of the Words ™" Accrued” and "to the Date of the Wind Up"

137 The Court of Appea failed to take sufficient account of the ordinary and grammatical meaning of the text of the
provisions. It held that "the deemed trust in s. 57(4) appliesto all employer contributionsthat are required to be made pursuant
tos. 75": para. 101 (emphasis added). However, the plain words of the section show that this conclusion is erroneous. Section
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75(1)(a) refers to liability for employer contributions that "are due ... and that have not been paid". These amounts are thus
not included in the s. 57(4) deemed trust, because it addresses only amounts that have "accrued to the date of the wind up but
[are] not yet due'. Amounts "due” are covered by the s. 57(3) deemed trust and not, as the Court of Appeal concluded by the
deemed trust created by s. 57(4). The Court of Appeal therefore erred in finding, in effect, that amounts which "are due" could
be included in a deemed trust covering amounts "not yet due".

138  Inmy view, the most plausible grammatical and ordinary sense of the phrase "accrued to the date of thewind up" in s.
57(4) isthat it refers to the sums that are ascertained immediately before the effective wind-up date of the plan.

139 Inthecontext of s. 57(4), the grammatical and ordinary sense of the term "accrued" is that the amount of the obligation
is"fully congtituted" and "ascertained" although it may not yet be payable. The amount of the wind-up deficiency is not fully
constituted or ascertained (or even ascertainable) before or even on the date fixed for wind up and therefore cannot fall under
s. 57(4).

140  Of course, the meaning of the word "accrued" may vary with context. In general, when the term "accrued" is used in
relation to legal rights, its common meaning isthat theright has become fully constituted even though the monetary implications
of its enforcement are not yet known or knowable. Thus, we speak of the "accrua" of a cause of action in tort when all of the
elements of the cause of action come into existence, even though the extent of the damage may well not be known or knowable
at that time: see, e.g., Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53 (S.C.C.). However, when the term is used in relation
to a sum of money, it will generally refer to an amount that is at the present time either quantified or exactly quantifiable but
which may or may not be due.

141 Insomecontexts, aliability issaid to accrue when it becomesdue. An accrued liability issaid to be"properly chargeable”
or "owing on a given day" or "completely constituted": see, e.g., Black's Law Dictionary (9th ed. 2009), at p. 997, "accrued
liahility"; D.A. Dukelow, The Dictionary of Canadian Law (4th ed. 2011), at p. 13, "accrued liability"; Ontario Hydro-Electric
Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.).

142 Inother contexts, an amount which has accrued may not yet be due. For example, we speak of "accrued interest” meaning
aprecise, quantified amount of interest that has been earned but may not yet be payable. The term "accrua” is used in the same
way in"accrual accounting"”. In accrual method accounting, "transactions that give rise to revenue or costs are recognized in the
accountswhen they are earned and incurred respectively”: B. J. Arnold, Timing and Income Taxation: The Principles of Income
Measurement for Tax Purposes (1983), at p. 44. Revenue is earned when the recipient "substantially completes performance of
everything he or sheisrequired to do aslong asthe amount dueis ascertainable and there is no uncertainty about its collection™:
P. W. Hogg, J. E. Magee and J. Li, Principles of Canadian Income Tax Law (7th ed., 2010), at s. 6.5(b); see also Canadian
Ingtitute of Chartered Accountants, CICA Handbook — Accounting, Part I1, s. 1000, at paras. 41-44. In this context, the amount
must be ascertained at the time of accrual.

143  TheHydro-Electric Power Commission case offers ahelpful definition of the word "accrued" in this sense. On asale of
shares, the vendor undertook to provide on completion "a sum estimated by him to be equal to sinking fund payments [on the
bonds and debentures] which shall have accrued but shall not be due at the time for completion™: p. 344 (emphasis added). The
bonds and debentures required the company to pay on July 1 of each year a fixed sum for each electrical horsepower sold and
paid for during the preceding calendar year. A dispute arose as to what amounts were payable in this respect on completion.
Duff J. held that in this context accrued meant "completely constituted”, referring to this as a "well recognized usage”: p. 312.
He went on:

Where ... alump sum is made payable on a specified date and where, having regard to the purposes of the payment or to
the terms of the instrument, this sum must be considered to be made up of an accumulation of sumsin respect of which the
right to receive payment is completely constituted before the date fixed for payment, then it is quite within the settled usage
of lawyersto describe each of such accumulated parts as a sum accrued or accrued due before the date of payment: p. 316.
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Thus, at every point at which a liability to pay a fixed sum arose under the terms of the contract, that liability accrued. It
was fully constituted even though not yet due because the obligation to make the payment was in the future. In reaching this
conclusion, Duff J. noted that the bonds and debentures used the word "accrued" in contrast to "due" and that this strengthened
the interpretation of "accrued” as an obligation fully constituted but not yet payable. Similarly in s. 57(4), the word "accrued"”
is used in contrast to the word "due".

144  Given my understanding of the ordinary meaning of the word "accrued”, | must respectfully disagree with my colleague,
Justice Deschamps' position that the wind-up deficiency can be said to have "accrued" to the date of wind up. In her view,
"[s]ince the employees cease to accumul ate entitlements when the plan is wound up, the entitlements that are used to calculate
the contributions have all been accumulated before the wind-up date” (para. 34) and "no new liabilities accrue at the time of
or after the wind up" (para. 36). My colleague maintains that "[t]he fact that the precise amount of the contribution is not
determined as of the time of the wind up does not make it a contingent contribution that cannot have accrued for accounting
purposes’ (para. 37 referring to Canadian Pacific Ltd. v. Ontario (Minister of Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.)).

145 | cannot agree that no new liability accrues on or after the wind up. As discussed in more detail earlier, the wind-up
deficiency in s. 75(1)(b) is made up of the difference between the plan's assets and liabilities cal cul ated as of the date of wind up.
Onwind up, the PBA accords statutory entitlementsand protectionsto employeesthat would not otherwise be available: Kaplan,
at p. 532. Wind up therefore gives rise to new liabilities. In particular, on wind up, and only on wind up, plan beneficiaries
are entitled, under s. 74, to make elections regarding the payment of their benefits. The plan's liabilities cannot be determined
until those elections are made. Contrary to what my colleague Justice Deschamps suggests, the extent of the wind-up deficiency
dependson employeerightsthat arise only upon wind up and with respect to which employees make elections only after wind up.

146  Moreover, the wind-up deficiency will vary after wind up because the amount of money necessary to provide for the
payment of the plan sponsor's liahilities will vary with the market. Section 31 of the PBA Regulations allows s. 75 payments
to be spaced out over the course of five years. As we have seen, the amount of the wind-up deficiency will fluctuate over this
period (I set out earlier how this amount in fact fluctuated markedly in the case of the salaried plan in issue here). Thus, while
estimates are periodically made and reported after the wind up to determine how much the employer needs to pay, the precise
amount of the wind-up deficiency is not ascertained or ascertainable on the date of the wind up.

147 | turn next to the ordinary and grammatical sense of the words "to the date of the wind up” in s. 57(4). In my view,
these words indicate that only those contributions that accrue before the date of wind up, and not those amounts the liability for
which arises only on the day of wind up — that is, the wind-up deficiency — are included.

148  Where the legislature intends to include the date of wind up, it has used suitable language to effect that purpose. For
exampl e, the English version of aprovision amending the PBA in 2010 (c. 24, s. 21(2)), s. 68(2)(c), indicates which trade unions
are entitled to notice of the wind up:

(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator shall
give written notice of the intended wind up to,

(c) each trade union that represents members of the pension plan or that, on the date of the wind up, represented the
members, former members or retired members of the pension plan;

In contrast to the phrase "to the date of wind up", "on the date of wind up” clearly includes the date of wind up. (The French
version does not indicate a different intention.) Similarly, s. 70(6), which formed part of the PBA until 2012 (rep. S.O. 2010,
c. 9,s. 52(5)), read asfollows:

(6) On the partial wind up of a pension plan, members, former members and other persons entitled to benefits under the
pension plan shall have rights and benefits that are not less than the rights and benefits they would have on afull wind up
of the pension plan on the effective date of the partial wind up.
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The words "on the effective date of the partial wind up” indicate that the members are entitled to those benefits from the date
of the partial wind up, in the sense that members can claim their benefits beginning on the date of the wind up itself. Thisis
how the legislature expresses itself when it wants to speak of a period of time including a specific date. By comparison, "to the
date of the wind up" is devoid of language that would include the actual date of wind up. This conclusion is further supported
by the structure of the PBA and its legislative history and evolution, to which | will turn shortly.

149 To sum up with respect to the ordinary and grammatical meaning of the phrase "accrued to the date of the wind
up”, the most plausible ordinary and grammatical meaning is that such amounts are fully constituted and precisely ascertained
immediately before the date fixed as the date of wind up. Thus, according to the ordinary and grammatical meaning of the
words, the wind-up deficiency obligation set out in s. 75(1)(b) has not "accrued to the date of the wind up" as required by s.
57(4). Moreover, the liability for the wind-up deficiency arises where a pension plan iswound up (s. 75(1)(b)) and so it cannot
be aliability that "accrued to the date of the wind up” (s. 57(4)).

(b) The Scheme of the Act

150 Asdiscussed earlier, s. 57 establishes deemed trusts over funds which must be contributed to a pension plan, including
the one in s. 57(4), which is at issue here. It is helpful to consider these deemed trusts in the context of the obligations to
pay funds which give rise to them. Specifically, the relationship between the deemed trust provisionsin s. 57(3) and (4), on
one hand, and s. 75(1), which sets out liabilities on wind up on the other. According to my colleague Justice Deschamps, s.
75(1) "elegantly parallels the wind-up deemed trust provision" (para. 42) such that the deemed trusts must include the wind-up
deficiency. | disagree. In my view, the deemed trusts parallel only s. 75(1)(a), which does not relate to the wind-up deficiency.
The correspondence between the deemed trusts and s. 75(1)(a), and the absence of any such correspondence with s. 75(1)(b),
makes it clear that the wind-up deficiency is not covered by the deemed trust provisions.

151 | would recall here the difference between the deemed trusts created by s. 57(3) and (4). While aplan is ongoing, there
may be payments which the employer isrequired to, but hasfailed to make. The s. 57(3) trust appliesto these payments because
they are "due and not paid". When a plan is wound up, however, there will be payments that are outstanding in the sense that
they are fully constituted, but not yet due. This occurs with respect to the so-called stub period referred to earlier. During this
stub period, regular and special liabilitieswill accrue on adaily basis, as provided for in s. 58(1), but may not be due at thetime
of wind up. While s. 57(3) cannot apply to these payments because they are not yet due, the deemed trust under s. 57(4) applies
to these payments because liability for them has "accrued to the date of the wind up" and they are "not yet due”.

152  Theimportant point is how these two deemed trust provisions relate to the wind-up liabilities as described in ss. 75(1)
(a) and 75(1)(b). The two paragraphs refer to sums of money that are different in kind: while s. 75(1)(a) refersto liabilities that
accrue before wind up and that are created elsewhere in the Act, s. 75(1)(b) creates a completely new liability that comes into
existence only once the plan is wound up. There is no dispute, as | understand it, that these two paragraphs refer to different
liahilitiesand that it istheliability describedin s. 75(1)(b) that isthe wind-up deficiency inissue here. The partiesdo not dispute
that s. 75(1)(a) does not include wind-up deficiency payments.

153 Itisstriking how closely the text of s. 75(1)(a) — which does not relate to the wind-up deficiency — tracks the language
of the deemed trust provisionsin s. 57(3) and (4). Asnoted, s. 57(3) dealswith "employer contributions due and not paid”, while
s. 57(4) deals with "employer contributions accrued to the date of the wind up but not yet due." Section 75(1)(a) includes both
of these types of employer contributions. It refersto "paymentsthat ... are due ... and that have not been paid” (i.e. subject to the
deemed trust under s. 57(3)) or that have "accrued and that have not been paid"” (i.e. subject to the deemed trust under s. 57(4) to
the extent that these payments accrued to the date of wind up). Thisvery close tracking of the language between s. 57(3) and (4)
on the one hand and s. 75(1)(a) on the other, and the absence of any correspondence between the language of these deemed trust
provisionswith s. 75(1)(b), suggeststhat the s. 57(3) and (4) deemed trusts refer to the liability described in s. 75(1)(a) and not
to the wind-up deficiency created by s. 75(1)(b). It isdifficult to understand why, if the intention had been for s. 57(4) to capture
the windup deficiency liability under s. 75(1)(b), the legislature would have so closely tracked the language of s. 75(1)(a) alone
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in creating the deemed trusts. Thus, in my respectful view, the elegant parallel to which my colleague, Justice Deschampsrefers
exists only between the deemed trust and s. 75(1)(a), and not between the deemed trust and the wind-up deficiency.

154 | conclude that the scheme of the PBA reinforces my conclusion that the ordinary grammatical sense of thewordsin s.
57(4) does not extend to the wind-up deficiency provided for in s. 75(1)(b).

(c) Legidative History and Evolution

155 Legidative history and evolution may form an important part of the overall context within which a provision should be
interpreted. L egislative evolution refers to the various formulations of the provision while legislative history refersto evidence
about the provision's conception, preparation and enactment: see, e.g., Canada (Attorney General) v. Mowat, 2011 SCC 53,
[2011] 3S.C.R. 471 (S.C.C)), &t para. 43.

156  Both the legidative evolution and history of the PBA show that it was never the legidature's intention to include the
wind-up deficiency in the deemed trust. The evolution and history of the PBA are rather intricate and sometimes difficult to
follow so | will review them briefly here before delving into a more detailed anaysis.

157  The deemed trust was first introduced into the PBA in 1973. At that time, it covered employee contributions held by
the employer and employer contributions that were due but not paid. In 1980, the PBA was amended so that the deemed trust
was expanded to include employer contributions whether they were due or not. Also, new provisions were added allowing for
employee elections and requiring additional payments by the employer where a plan was wound up. The 1980 amendments
gave rise to confusion on two fronts: first, it was unclear whether the payments that were required on wind up were subject
to the deemed trust; second, it was unclear whether alien over some employer contributions covered the same amount as the
deemed trust. In 1983, both these points were clarified. The sections were reworded and rearranged to make it clear that the
wind-up deficiency was distinct from the amounts covered by the deemed trust, and that the lien and the deemed trust covered
the same amount. A statement by the responsible Minister in 1982 confirms that the deemed trusts were never intended to cover
the wind-up deficiency.

158 My colleague, Justice Deschamps maintains that this history suggests an evolution in the intention of the legislature
from protecting "only the service contributions that were due ... to all amounts due and accrued upon wind up" (para. 42). |
respectfully disagree. In my view, the history and evolution of the PBA leading up to and including 1983 show that thelegislature
never intended to include the windup deficiency in the deemed trust. Moreover, legislative evolution after 1983 confirms that
thisintention did not change.

(i) The Pension Benefits Amendment Act, 1973, S.O. 1973, c. 113

159 Sofar asl can determine, statutory deemed trusts were first introduced into the PBA by The Pension Benefits Amendment
Act, 1973, S.0. 1973, c. 113, s. 6. Those amendments created deemed trusts over two amounts: employee pension contributions
received by employers (s. 23a(1), similar to the deemed trust in the current s. 57(1)) and employer contributions that had fallen
due under the plan (s. 23a(3), similar to the current s. 57(3) deemed trust for employer contributions "due and not paid"). The
full text of these provisions and those referred to below, up to the current version of the 1990 Act, are found in the Appendix.

(ii) The Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80

160  Ontario undertook significant pension reform leading to The Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80;
see Kaplan at pp. 54-56. | will concentrate on the deemed trust provisions and how they related to the liabilities on wind up
and, for ease of reference, | will refer to the sections as they were renumbered in the 1980 consolidation: R.S.O. 1980, c. 373.
The 1980 legidlation expanded the deemed trust relating to employer contributions. Although far from clear, the new provisions
appear to have created a deemed trust and lien over the employer contributions whether otherwise payable or not and cal culated
asif the plan had been wound up on the relevant date.
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161 Itwasunclear after thereformsof 1980 whether the deemed trust applied to all employer contributionsthat arose on wind
up. According to s. 23(4), on any given date, the trust extended to an amount to be determined "as if the plan had been wound
up on that date". However, the provisions of the 1980 version of the Act did not explicitly state what such a cal culation would
include. Under s. 21(2) of the 1980 statute, the employer was obligated to pay on wind up "al amounts that would otherwise
have been required to be paid to meet the tests for solvency ..., up to the date of such termination or winding up". Under s. 32,
however, the employer had to make a payment on wind up that was to be "[i]n addition” to that due under s. 21(2). Whether
the legidlature intended that the trust should cover this latter payment was left unclear.

162 It was also unclear whether the lien applied to a different amount than was subject to the deemed trust. According to s.
23(3), "the members have alien upon the assets of the employer in such amount that in the ordinary course of businesswould be
entered into the books of account whether so entered or not". This comes in the middle of two portions of the provision which
explicitly refer to the deemed trust, but it is not clear whether the legislature intended to refer to the same amount throughout
the provision.

(iii) The Pension Benefits Amendment Act, 1983, S.0. 1983, c. 2

163  The 1983 amendments substantially clarified the scope of the deemed trust and lien for employer contributions. They
make clear that neither the deemed trust nor the lien applied to the wind-up deficiency; the responsible Minister confirmed that
this was the intention of the amendments.

164  Thenew provision was amended by s. 3 of the 1983 amendments and is found in s. 23(4) which provided:

(4) An employer who is required by a pension plan to contribute to the pension plan shall be deemed to hold in trust for
the members of the pension plan an amount of money equal to the total of,

(a) al moneys that the employer is required to pay into the pension plan to mest,

(i) the current service cost, and

(ii) the special payments prescribed by the regulations,

that are due under the pension plan or the regulations and have not been paid into the pension plan; and

(b) where the pension plan is terminated or wound up, any other money that the employer is liable to pay under

clause 21 (2) (a).

Section 21(2)(a) provides that on wind up, the employers must pay an amount egqual to the current service cost and the special
payments that "have accrued to and including the date of the termination winding up but, under the terms of the pension plan
or the regulations, are not due on that date"; the provision adds that these amounts shall be deemed to accrue on adaily basis.
These provisions make it clear that the s. 23(4) deemed trust applies only to the special payments and current service costs
that have accrued, on a daily basis, up to and including the date of wind up. The deemed trust clearly does not extend to the
wind-up deficiency.

165  The provision referring to the additional payments required on wind up also makes clear that those payments are not
within the scope of the deemed trust. These additional liabilities were described by s. 32, a provision very similar to s. 75(1)
(b). These amounts are first, the amount guaranteed by the Guarantee Fund and, second, the value of pension benefits vested
under the plan that exceed the value of the assets of the plan. Section 32(2) specifies that these amounts are "in addition to
the amounts that the employer is liable to pay under subsection 21(2)" (which are the payments comparable to the current s.
75(1)(a) payments) and that only the latter fall within the deemed trust. The inevitable conclusion is that, in 1983, the wind-
up deficiency was not included in the scope of the deemed trust.
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166  The 1983 amendments also clarified the scope of the lien. They indicated that the scope of the lien was identical to
the scope of the deemed trust. Section 23(5) specified that the lien extended only to the amounts that were deemed to be held
in trust under s. 23(4) (i.e. the current service costs and special payments that had accrued to and including the date of the
wind up but are not yet due).

167 This makes two things clear: that the lien covers the same amounts as the deemed trust, and that neither covers the
wind-up deficiency.

168 A brief, but significant piece of legislative history seemsto me to dispel any possible doubt. In speaking at first reading
of the 1983 amendments, the Minister responsible, the Honourable Robert Elgie said this:

The first group of today's amendments makes up the housekeeping changes needed for us to do what we set out to do in
late 1980; that is, to guarantee pension benefits following the windup of a defined pension benefit plan. These amendments
will clarify the waysin which we can attain that goal.

InBill 214[i.e. the 1980 amendments] the employeeswere given alien on the employer's assetsfor employee contributions
to apension plan collected by the employer, aswell as accrued employer contributions....

Unfortunately, this protection hasresulted in different legal interpretations on the extent of the lien. An argument has been
advanced that the amount of the lien includes an employer's potential future liability on the windup of a pension plan.
This was never intended and is not necessary to provide the required protection. The amendment to section 23 clarified
the intent of Bill 214. [Emphasis added.]

(Legidlature of Ontario Debates: Official Report (Hansard), No. 99, 2nd Sess., 32nd Parl., July 7, 1982, p. 3568)

The 1983 amendments made the scope of the lien correspond precisely to the scope of the deemed trust over the employer's
accrued contributions. It isthus clear from this statement that it was never the legislative intention that either should apply to "an
employer's potential future liability" on wind up (i.e. the wind-up deficiency). In 1983, there istherefore, in my view, virtually
irrefutable evidence of legidlative intent to do exactly the opposite of what the Court of Appeal held in this case had been done.

169  Subsequent legidlative evolution shows no changein thislegidative intent. In fact, subsequent amendments demonstrate
aclear legidative intent to exclude from the deemed trust employer liabilities that arise only upon wind up of the plan.

(iv) Pension Benefits Act, 1987, S.0. 1987, c. 35

170 Amendmentsto the PBA in 1987 resulted in it being substantially inits current form. With those amendments, the extent
of the deemed trusts was further clarified. The provision in the 1983 version of the Act combined within a single subsection a
deemed trust for employer contributions that were due and not paid (s. 23(4)(a)) and employer contributions that had accrued
to and including the date of wind up but which were not yet due (s. 23(4)(b), referring to s. 21(2)(a)). In the 1987 amendments,
these two trusts were each given their own subsection and their scope was further clarified. Moreover, after the 1987 revision,
one no longer had to refer to a separate provision (formerly s. 21(2)(a)) to determine the scope of the trust covering payments
that were accrued but not yet due. Thus, while the substance of the provisionsdid not changein 1987, their form was simplified.

171  Thenew s. 58(3) (which is exactly the same as the current s. 57(3)) replaced the former s. 23(4)(a). This created a trust
for employer contributions due and not paid. Section 58(4) (which is exactly the same as s. 57(4) stood at the time) replaced the
former s. 23(4)(b) and part of s. 21(2)(a) and created atrust that arises on wind up and covers "employer contributions accrued
to the date of the wind up but not yet due".

172  The 1987 amendment also shows that the legislature adverted to the difference between "to the date of thewind up" and
"toand including" the date of wind up and chose the former. Thisisreflected in asmall but significant change in the wording of
the relevant provisions. The former provision, s. 23(4)(b), by referring to s. 21(2)(a) captured current service costs and special
payments that "have accrued to and including the date of the termination or winding up.” The new version in s. 58(4) deletes
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thewords"and including”, putting the section in its present form. This deletion, to my way of thinking, reinforcesthe legidative
intent to exclude from the deemed trust liabilities that arise only on the date of wind up. Respectfully, the legislative record
does not support Deschamps J.'s view that there was a legidlative evolution towards a more expanded deemed trust. Quite the
opposite.

173 Tosumup, | draw the following conclusions from this review of the legislative evolution and history. The legislation
differentiates between two types of employer liability relevant to this case. The first is the contributions required to cover
current service costs and any other payments that are either due or have accrued on a daily basis up to the relevant time. These
are the payments referred to in the current s. 75(1)(a), that is, payments due or accrued but not paid. The second relates to
additional contributions required when a plan iswound up which | have referred to as the wind-up deficiency. These payments
are addressed in s. 75(1)(b). The legidative history and evolution show that the deemed trusts under s. 57(3) and (4) were
intended to apply only to the former amounts and that it was never the intention that there should be a deemed trust or alien
with respect to an employer's potential future liabilities that arise once the plan is wound up.

(d) The Purpose of the L egidlation

174 Excluding the wind-up deficiency from the deemed trust is consistent with the broader purposes of the legislation.
Pension legislation aims at important protective purposes. These protective purposes, however, are not pursued at all costs and
are clearly intended to be balanced with other important interests within the context of a carefully calibrated scheme: Monsanto
Canada Inc. v. Ontario (Superintendent of Financial Services), 2004 SCC 54, [2004] 3 S.C.R. 152 (S.C.C)), at paras. 13-14.

175 Inthisinstance, the legislature has created trusts over contributions that were due or accrued to the date of the wind up
in order to protect, to some degree, the rights of pension plan beneficiaries and employees from the claims of the employer's
other creditors. However, there is also good reason to think that the legislature had in mind other competing objectivesin not
extending the deemed trust to the wind-up deficiency.

176  First, if there were to be a deemed trust over all employer liabilities that arise when a plan is wound up, much simpler
and clearer words could readily be found to achieve that objective.

177  Second, extending the deemed trust protections to the wind-up deficiency might well be viewed as counter-productive
in the greater scheme of things. A deemed trust of that nature might give rise to considerable uncertainty on the part of
other creditors and potential lenders. This uncertainty might not only complicate creditors' rights, but it might also affect the
availability of fundsfrom lenders. The wind-up liability is potentially large and, while the business is ongoing, the extent of the
liahility isunknown and unknowablefor up to five years. Itsamount may, asthefacts of this case disclose, fluctuate dramatically
during thistime. A liability of this nature could make it very difficult to assess the creditworthiness of a borrower and make an
appropriate apportionment of payment among creditors extremely difficult.

178 Whilel agreethat the protection of pension plansisan important objective, it isnot for this Court to decide the extent to
which that objectivewill be pursued and at what cost to other interests. In her conclusion, Justice Deschamps notesthat although
the protection of pension plans is a worthy objective, courts should not use the law of equity to re-arrange the priorities that
Parliament has established under the CCAA. Thisisamatter of policy where courts must defer to legidatures (reasons of Justice
Deschamps, at para. 82). In my view, my colleague's comments on this point are equally applicable to the policy decisions
reflected in the text of the PBA. The decision as to the level of protection that should be provided to pension beneficiariesis
oneto be l€eft to the Ontario legislature. Faced with the language in the PBA, | would be slow to infer that the broader protective
purpose, with all its potential disadvantages, wasintended. In short, theinterpretation | would adopt is consistent with abalanced
approach to protection of benefits which the legislature intended.

179  For thesereasons, | am of the respectful view that the Court of Appeal erred in finding that the s. 57(4) deemed trust
applied to the wind-up deficiency.

B. Second | ssue: Did the Court of Appeal Err in Finding That | ndalex Breached the Fiduciary Dutiesit Owed to the Pension
Beneficiaries asthe Plans Administrator and in Imposing a Constructive Trust as a Remedy?
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() Introduction

180 The Court of Appeal found that during the CCAA proceedings Indalex breached itsfiduciary obligations as administrator
of the pension plans: para. 116. As aremedy, it imposed aremedial constructive trust over the reserve fund, effectively giving
the plan beneficiaries recovery of 100 cents on the dollar in priority to all other creditors, including creditors entitled to the
super priority ordered by the CCAA court.

181 Thebreachesidentified by the Court of Appeal fall into three categories. First, Indalex breached the prohibition against
afiduciary being in aposition of conflict of interest becauseitsinterestsin dealing with itsinsolvency conflicted with its duties
as plan administrator to act in the best interests of the plans' members and beneficiaries: para. 142. According to the Court of
Appeal, the simple fact that Indalex found itself in this position of conflict of interest was, of itself, a breach of its fiduciary
duty as plan administrator. Second, Indalex breached its fiduciary duty by applying, without notice to the plans beneficiaries,
for CCAA protection: para. 139. Third, Indalex breached its fiduciary duty by seeking and/or obtaining various relief in the
CCAA proceedingsincluding the "super priority" in favour of the DIP lenders, approval of the sale of the business knowing that
no payment would be made to the underfunded plans over the statutory deemed trusts and seeking to be put into bankruptcy
with the intention of defeating the deemed trust claims: para. 139. As aremedy for these breaches of fiduciary duty the court
imposed a constructive trust.

182 In my view, the Court of Appea took much too expansive a view of the fiduciary duties owed by Indalex as
plan administrator and found breaches where there were none. As | see it, the only breach of fiduciary duty committed by
Indalex occurred when, upon insolvency, Indalex's corporate interests were in obvious conflict with its fiduciary duty as plan
administrator to ensure that all contributions were made to the plans when due. The breach was not in failing to avoid this
conflict — the conflict itself wasunavoidable. Itsbreach wasinfailing to addressthe conflict to ensurethat the plan beneficiaries
had the opportunity to have representation in the CCAA proceedings as if there were independent plan administrators. | also
conclude that aremedial constructive trust is not available as aremedy for this breach.

183  Thispart of the appeals requires us to answer two questions which | will addressin turn:

(i) What fiduciary duties did Indalex have in its role as plan administrator and did it breach them?

(i) If so, was imposition of a constructive trust an appropriate remedy?
(2) What Fiduciary Duties did Indalex Have in its Role as Plan Administrator and Did it Breach Those Duties?
(a) Legal Principles

184  The appellants do not dispute that Indalex, in itsrole of administrator of the plans, had fiduciary duties to the members
of the plan and that when it is acting in that role it can only act in the interests of the plans' beneficiaries. It is not necessary for
present purposes to decide whether a pension plan administrator isaper se or ad hoc fiduciary, although it must surely berare
that a pension plan administrator would not have fiduciary duties in carrying out that role: Burke v. Hudson's Bay Co., 2010
SCC 34,[2010] 2 S.C.R. 273 (S.C.C.), at para. 41, aff'g 2008 ONCA 394, 67 C.C.P.B. 1 (Ont. C.A.), at para. 55.

185 However, the conclusion that Indalex as plan administrator had fiduciary dutiesto the plan beneficiariesisthe beginning,
not the end of the inquiry. This is because fiduciary duties do not exist at large, but arise from and relate to the specific legal
interests at stake: Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261 (S.C.C.), at para. 31. As
LaForest J. put it in International Corona Resources Ltd. v. LAC MineralsLtd., [1989] 2 S.C.R. 574 (S.C.C.):

The obligation imposed [on afiduciary] may vary in its specific substance depending on the relationship ... [N]ot every
legal claim arising out of arelationship with fiduciary incidentswill giveriseto aclaim for breach of fiduciary duty.... Itis
only in relation to breaches of the specific obligations imposed because the relationship is one characterized as fiduciary
that aclaim for breach of fiduciary duty can be founded.
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[Emphasis added; pp. 646-47.]

186 Thenature and scope of the fiduciary duty must, therefore, be assessed in the legal framework governing the relationship
out of which thefiduciary duty arises. see, e.g., Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23, [2011]
2S.C.R.175(S.C.C)), at para. 141; Perezv. Galambos, 2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.), at paras. 36-37; B. (K.L.) v.
British Columbia, 2003 SCC 51, [2003] 2 S.C.R. 403 (S.C.C.), at para. 41. So, for example, as ageneral rule, afiduciary hasa
duty of loyalty including the duty to avoid conflicts of interest: see, e.g., 3464920 Canada Inc. v. Srother, 2007 SCC 24, [2007]
2S.C.R. 177 (S.C.C)), at para. 35; Lac Minerals, at pp. 646-47. However, this general rule may have to be modified in light of
the legal framework within which a particular fiduciary duty must be exercised. In my respectful view, thisis such a case.

(b) The Legal Framework of Indalex's Dual Role as a Plan Administrator and Employer

187 In order to define the nature and scope of Indalex's role and fiduciary obligations as a plan administrator, we must
examine the legal framework within which the administrator functions. This framework is established primarily by the plan
documents and the relevant provisions of the PBA. It isto these sources, first and foremost, that we look in order to shape the
specific fiduciary duties owed in this context.

188  Turning first to the plan documents, | take the salaried plan as an example. Under it, the company is appointed the plan
administrator: art. 13.01. Theterm " Company" isdefined to mean Indalex Limited and any reference in the plan to actionstaken
or discretion to be exercised by the Company means Indalex acting through the board of directors or any person authorized
by the board for the purposes of the plan: art. 2.09. Article 13.01 provides that the "Management Committee of the Board of
Directors of the Company will appoint a Pension and Benefits Committee to act on behalf of the Company in its capacity as
administrator of the Plan. The Pension and Benefits Committee will decide conclusively al matters relating to the operation,
interpretation and application of the Plan." Thus, the Pension and Benefits Committee is to act on behalf of the company and
by virtue of art. 2.09 its acts are considered those of the company. Article 13.02 sets out the duties of the Pension and Benefits
Committee which include the "performance of all administrative functions not performed by the Funding Agent, the Actuary
or any group annuity contract issuer": art. 13.02(1).

189  The plan administrator also has statutory powers and duties by virtue of the PBA. Section 22 lists the general duties of
plan administrators, three of which are particularly relevant to these appeals.

22. (1) [Care, diligence and skill] The administrator of a pension plan shall exercise the care, diligence and skill in the
administration and investment of the pension fund that a person of ordinary prudence would exercise in dealing with the
property of another person.

(2) [Special knowledge and skill] The administrator of apension plan shall usein the administration of the pension plan and
in the administration and investment of the pension fund all relevant knowledge and skill that the administrator possesses
or, by reason of the administrator's profession, business or calling, ought to possess.

(4) [Conflict of interest] An administrator or, if the administrator is a pension committee or a board of trustees, amember
of the committee or board that is the administrator of a pension plan shall not knowingly permit the administrator'sinterest
to conflict with the administrator's duties and powers in respect of the pension fund.

190  Not surprisingly, the powers and duties conferred on the administrator by the legislation are administrative in nature.
For the most part they pertain to the internal management of the pension fund and to the relationship among the pension
administrator, the beneficiaries, and the Superintendent of Financial Services (" Superintendent™). Thelist includes: applying to
the Superintendent for registration of the plan and any amendments to it as well as filing annual information returns: ss. 9, 12
and 20 of the PBA; providing beneficiaries and eligible potential beneficiarieswith information and documents: ss. 10(1)12 and
25; ensuring that the plan is administered in accordance with the PBA and its regulations and plan documents: s. 19; notifying
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beneficiaries of proposed amendments to the plan that would reduce benefits: s. 26; paying commuted value for pensions: s.
42; and filing wind-up reportsif the plan is terminated: s. 70.

191  Of special relevance for this case are two additional provisions. Under s. 56, the administrator has a duty to ensure that
pension payments are made when due and to notify the Superintendent if they are not and, under s. 59, the administrator has
the authority to commence court proceedings when pension payments are not made.

192 Thefiduciary dutiesthat employer-administrators oweto plan beneficiariesrelateto the statutory and other tasks described
above; these are the "specific legal interests" with respect to which the employer-administrator's fiduciary duties attach.

193  Ancther important aspect of the legal context for Indalex's fiduciary duties as aplan administrator isthat it was acting in
the dual role of an employer-administrator. Thisdual role is expressly permitted under s. 8(1)(a) of the PBA, but this provision
creates a situation where a single entity potentially owes two sets of fiduciary duties (one to the corporation and the other to
the plan members).

194  Thiswasthe case for Indalex. As an employer-administrator, Indalex acted through its board of directors and so it was
that body which owed fiduciary duties to the plan members. The board of directors also owed afiduciary duty to the company
to act in its best interests: Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 122(1)(a); BCE Inc., Re, 2008 SCC 69,
[2008] 3 S.C.R. 560 (S.C.C.), at para. 36. In deciding what is in the best interests of the corporation, a board may ook to the
interests of shareholders, employees, creditors and others. But where those interests are not aligned or may conflict, it isfor the
directors, acting lawfully and through the exercise of business judgment, to decide what is in the overall best interests of the
corporation. Thus, the board of Indalex, as an employer-administrator, could not always act exclusively in the interests of the
plan beneficiaries; it also owed duties to Indalex as a corporation.

(c) Breaches of Fiduciary Duty

195 Against the background of theselegal principles, | turn to consider the Court of Appeal'sfindingsin relation to Indalex's
breach of itsfiduciary duties as administrator of the plans. Asnoted, they fall into three categories: being in aconflict of interest
position; taking steps to reduce pension obligationsin the CCAA proceedings; and seeking bankruptcy status.

(i) Conflict of Interest

196  The questions here are first what constitutes a conflict of interest or duty between Indalex as business decision-maker
and Indalex as plan administrator and what must be done when a conflict arises?

197 TheCourt of Appeal in effect concluded that aconflict of interest arises whenever Indalex makes business decisions that
have "the potential to affect the Plans beneficiaries rights' (para. 132) and that whenever such a conflict of interest arose, the
employer-administrator was immediately in breach of its fiduciary duties to the plan members. Respectfully, this position puts
the matter far too broadly. It cannot be the case that a conflict arises simply because the employer, exercising its management
powers in the best interests of the corporation, does something that has the potential to affect the plan beneficiaries.

198 This conclusion flows inevitably from the statutory context. The existence of apparent conflicts that are inherent in
the two roles being performed by the same party cannot be a breach of fiduciary duty because those conflicts are specifically
authorized by the statute which permits one party to play both roles. As noted earlier, the PBA specifically permits employers
to act as plan administrators (s. 8(1)(a)). Moreover, the broader business interests of the employer corporation and the interests
of pension beneficiaries in getting the promised benefits are almost always at least potentially in conflict. Every important
business decision has the potential to put at risk the solvency of the corporation and thereforeits ability to live up to its pension
obligations. The employer, within the limits set out in the plan documents and the legislation generaly, has the authority to
amend the plan unilaterally and even to terminate it. These steps may well not serve the best interests of plan beneficiaries.
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199 Similarly, the simple existence of the sort of conflicts of interest identified by the Court of Appeal — those inherent in
the employer's exercise of business judgment — cannot of themselves be a breach of the administrator's fiduciary duty. Once
again, that conclusion isinconsistent with the statutory scheme that expressly permits an employer to act as plan administrator.

200  How, then, should we identify conflicts of interest in this context?

201 InR.v.Neil,2002 SCC 70, [2002] 3S.C.R. 631 (S.C.C.), Binnie J. referred to the Restatement Third, The Law Governing
Lawyers (2000), at § 121, to explain when a conflict of interest occursin the context of the lawyer-client relationship: para. 31.
In my view, the same general principle, adapted to the circumstances, applies with respect to employer-administrators. Thus,
asituation of conflict of interest occurs when there is a substantial risk that the employer-administrator's representation of the
plan beneficiaries would be materially and adversely affected by the empl oyer-administrator's duties to the corporation. | would
recall here, however, that the employer-administrator's obligation to represent the plan beneficiaries extends only to those tasks
and duties that | have described above.

202 Inlight of theforegoing, | am of the view that the Court of Appeal erred when it found, in effect that aconflict of interest
arose whenever Indalex was making decisions that "had the potential to affect the Plans beneficiaries rights': para. 132. The
Court of Appea expressed both the potential for conflict of interest or duty and the fiduciary duty of the plan administrator
much too broadly.

(i) Stepsin the CCAA Proceedings to Reduce Pension Obligations and Notice of Them

203 TheCourt of Appeal found that Indalex breached itsfiduciary duty simply by commencing CCAA proceedings knowing
that the planswere underfunded and by failing to give the plan beneficiaries notice of the proceedings: para. 139. As| understand
the court's reasons, the decision to commence CCAA proceedings was solely the responsibility of the corporation and not part
of the administration of the pension plan: para. 131. The difficulty which the Court of Appea saw arose from the potential
of the CCAA proceedings to result in areduction of the corporation’s pension obligations to the prejudice of the beneficiaries:
paras. 131-32.

204 | respectfully disagree. Like Justice Deschamps, | find that seeking an initial order protecting the corporation from
actions by its creditors did not, on its own, giveriseto any conflict of interest or duty on the part of Indalex (reasons of Justice
Deschamps, at para. 72).

205  First, it isimportant to remember that the purpose of CCAA proceedings is not to disadvantage creditors but rather to
try to provide a constructive solution for all stakeholderswhen acompany has become insolvent. As my colleague, Deschamps
J. observed in Century Services, at para. 15:

... the purpose of the CCAA ... isto permit the debtor to continue to carry on business and, where possible, avoid the social
and economic costs of liquidating its assets.

In the same decision, at para. 59, Deschamps J. also quoted with approval the following passage from the reasons of Doherty
J.A. in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57 (dissenting):

The legidlation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

For this reason, | would be very reluctant to find that, smply by virtue of embarking on CCAA proceedings, an employer-
administrator breaches its duties to plan members.

206  Second, the facts of this case do not support the contention that the interests of the plan beneficiaries and the employer
were in conflict with respect to the decision to seek CCAA protection. It cannot seriously be suggested that some other course
would have protected more fully the rights of the plan beneficiaries. The Court of Appeal did not suggest an alternative to
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seeking CCAA protection from creditors, nor did any of the parties. Indalex was in serious financial difficulty and its options
were limited:; either make a proposal to its creditors (under the CCAA or under the BIA), or go bankrupt. Moreover, the plan
administrator's duty and authority do not extend to ensuring the solvency of the corporation and an independent administrator
could not reasonably expect to be consulted about the plan sponsor's decision to seek CCAA protection. Finally, the application
for CCAA proceedings did not reduce pension obligations other than to temporarily relieve the corporation of making special
paymentsand it wasthe only step with any prospect of the pension funds obtaining from theinsolvent corporation the money that
would become due. There was thus no conflict of duty or interest between the administrator and the employer when protective
action was taken for the purpose of preserving the status quo for the benefit of all stakeholders.

207 TheCourt of Appeal asofound that it wasabreach of fiduciary duty not to give the plan beneficiaries notice of theinitial
application for CCAA protection. Again, here, | must join Deschamps J. in disagreeing with the Court of Appeal's conclusion.
Section 11(1) of the CCAA asit stood at the time of the proceedings, provided that parties could commence CCAA proceedings
without giving notice to interested persons:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is
made under this Act in respect of a company, the court, on the application of any person interested in the matter, may,
subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section.

208  Thisprovision was renumbered but not substantially changed when the Act was amended in September of 2009 (S.C.
2005, c. 47, s. 128, in force Sept. 18, 2009, SI/2009-68). Although it is not appropriate in every case, CCAA courts have
discretion to make initial orders on an ex parte basis. This may be an appropriate — even necessary — step in order to prevent
"creditors from moving to realize on their claims, essentialy a 'stampede to the assets' once creditors learn of the debtor's
financial distress': J. P. Sarra, Rescue! The Companies Creditors Arrangement Act (2007), at p. 55 ("Rescuel"); seealso Algoma
Sed Inc., Re (2001), 25 C.B.R. (4th) 194 (Ont. C.A.), a para. 7. The respondents did not challenge Morawetz J.'s decision to
exercise his discretion to make an ex parte order in this case.

209 Thisisnot to say, however, that ex parteinitial orders will always be required or acceptable. Without attempting to be
exhaustive or to express any final view on these issues, | simply note that there have been at |east three ways in which courts
have mitigated the possible negative effect on creditors of making orders without notice to potentially affected parties. First,
courts have been reluctant to grant ex parte orders where the situation of the debtor company is not urgent. In Rescue!, Janis
Sarraexplainsthat courts areincreasingly expecting applicantsto have given notice before applying for astay under the CCAA:
p. 55. An exampleis Marine Drive Properties Ltd., Re, 2009 BCSC 145, 52 C.B.R. (5th) 47 (B.C. S.C.), acasein which Butler
J. held that "[i]nitial applicationsin CCAA proceedings should not be brought without notice merely becauseit is an application
under that Act. The material before the court must be sufficient to indicate an emergent situation: para. 27. Second, courts
have included "come-back” clausesin their initial orders so that parties could return to court at alater date to seek to set aside
some or al of the order: Rescue!, at p. 55. Note that such a clause was included in the initial order by Morawetz J.: para. 46.
Finally, courts have limited their initial orders to the issues that need to be resolved immediately and have left other issuesto
be resolved after all interested parties have been given notice. Thus, in Timminco Ltd., Re, 2012 ONSC 506, 85 C.B.R. (5th)
169 (Ont. S.C.J. [Commercial List]), Morawetz J. limited the initial CCAA order so that priorities were only granted over the
party that had been given notice. The discussion of suspending special payments or granting creditors priority over pension
beneficiaries was left to a later date, after the parties that would be affected had been given notice. A similar approach was
taken in the case of AbitibiBowater Inc., Re, 2009 QCCS 6459 (C.S. Que.). In hisinitial CCAA order, Gascon J. put off the
decision regarding the suspension of past service contributions or special payments to the pension plans in question until the
parties likely to be affected could be advised of the applicant's request: para. 7.

210 Failureto give notice of theinitial CCAA proceedings was not a breach of fiduciary duty in this case. Indalex's decision
to act as an employer-administrator cannot give the plan beneficiaries any greater benefit than they would haveif their plan was
managed by athird party administrator. Had there been athird party administrator in this case, Indalex would not have been
under an obligation to tell the administrator that it was planning to enter CCAA proceedings. The respondents are asking this
Court to give the advantage of Indalex's knowledge as employer to Indalex as the plan administrator in circumstances where

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001349084&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2018134978&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026993717&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026993717&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021616014&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
baulker
Line

baulker
Line


Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733
2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...

the employer would have been unlikely to disclose the information itself. | am not prepared to blur the line between employers
and administratorsin this way.

211 | conclude that Indalex did not breach its fiduciary duty by commencing CCAA proceedings or by not giving notice to
the plan beneficiaries of its intention to seek the initial CCAA order.

212 | turn next to the Court of Appeal's conclusion that seeking and obtaining the DIP orders without notice to the plan
beneficiaries and seeking and obtaining the sale approval order constituted breaches of fiduciary duty.

213 Tobegin, | agreewith the Court of Appeal that "just becausetheinitial decisionto commence CCAA proceedingsissolely
acorporateone... does not mean that all subsequent decisions made during the proceedingsare al so solely corporate ones': para.
132. It was at this point that Indalex'sinterests as a corporation came into conflict with its duties as a pension plan administrator.

214  The DIP orders could easily have the effect of making it impossible for Indalex to satisfy its funding obligations to the
plan beneficiaries. When Indalex, through the exercise of business judgment, sought CCAA orders that would or might have
this effect, it wasin conflict with its duty as plan administrator to ensure that all contributions were paid when due.

215 | donot think, however, that the simple existence of this conflict of interest and duty, onitsown, wasabreach of fiduciary
duty in these circumstances. As discussed earlier, the PBA expressly permits an employer to be apension administrator and the
statutory provisions about conflict of interest must be understood and applied in light of that fact. Moreover, an independent
plan administrator would have no decision-making role with respect to the conduct of CCAA proceedings. So in my view, the
difficulty that arose here was not the existence of the conflict itself, but Indalex'sfailureto take steps so that the plan beneficiaries
would have the opportunity to have their interests protected in the CCAA proceedings as if the plans were administered by an
independent administrator. In short, the difficulty was not the existence of the conflict, but the failure to addressiit.

216 Despite Indalex's failure to address its conflict of interest, the plan beneficiaries, through their own efforts, were
represented at subsequent stepsin the CCAA proceedings. The effect of Indalex's breach was therefore mitigated, a point which
I will discussin greater detail when | turn to the issue of the constructive trust.

217 Nevertheless, for the purposes of providing some guidance for future CCAA proceedings, | take this opportunity to
briefly address what an employer-administrator can do to respond to these sorts of conflicts. First and foremost, an employer-
administrator who findsitself in a conflict must bring the conflict to the attention of the CCAA judge. It is not enough to include
the beneficiaries in the list of creditors; the judge must be made aware that the debtor, as an administrator of the plan is, or
may be, in a conflict of interest.

218 Giventheir expertise and their knowledge of particular cases, CCAA judges are well placed to decide how best to ensure
that theinterests of the plan beneficiaries are fully represented in the context of "real-time" litigation under the CCAA. Knowing
of the conflict, a CCAA judge might consider it appropriate to appoint an independent administrator or independent counsel
as amicus curiae on terms appropriate to the particular case. Indeed, there have been cases in which representative counsel
have been appointed to represent tort claimants, clients, pensioners and non-unionized employees in CCAA proceedings on
terms determined by the judge: Rescuel, at p. 278; see, e.g., First Leaside Wealth Management Inc., Re, 2012 ONSC 1299
(Ont. S.C.J. [Commercia List]); Nortel Networks Corp., Re (2009), 75 C.C.P.B. 206 (Ont. S.C.J. [Commercia List]). In other
circumstances, a CCAA judge might find that it is feasible to give notice directly to the pension beneficiaries. In my view,
notice, though desirable, may not always be feasible and decisions on such matters should be |eft to the judicial discretion of
the CCAA judge. Alternatively, the judge might consider limiting draws on the DIP facility until notice can be given to the
beneficiaries: Royal Oak MinesInc., Re (1999), 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercid List]), at para. 24. Ultimately,
the appropriate response or combination of responses should be left to the discretion of the CCAA judge in a particular case.
The point, aswell expressed by the Court of Appeal, isthat the insolvent corporation which is also apension plan administrator
cannot "simply ignore its obligations as the Plans' administrator once it decided to seek CCAA protection”: para. 132.

219 I conclude that the Court of Appeal erred in finding that Indalex breached its fiduciary duties as plan administrator
by taking the various steps it did in the CCAA proceedings. However, | agree with the Court of Appeal that it breached its
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fiduciary duty by failing to take stepsto ensure that the plan beneficiaries had the opportunity to be as fully represented in those
proceedings as if there had been an independent plan administrator.

(iii) The Bankruptcy Motion

220 At the same time Indalex applied for the sale approval order, it also applied to lift the CCAA stay so that it could
file an assignment into bankruptcy. As Campbell J. put it, this was done "to ensure the priority regime [it] urged as the basis
for resisting the deemed trust": para. 52. The Court of Appeal concluded that this was a breach of Indalex's fiduciary duties
because the motion was brought "with the intention of defeating the deemed trust claims and ensuring that the Reserve Fund
was transferred to [the U.S. debtors]": para. 139. | respectfully disagree.

221 It was certainly open to Indalex as an employer to bring a motion to voluntarily enter into bankruptcy. A pension plan
administrator has no responsibility or authority in relation to that step. The problem here is not that the motion was brought,
but that Indalex failed to meaningfully address the conflict between its corporate interests and its duties as plan administrator.

222 Tosum up, | conclude that Indalex did not breach any fiduciary duty by undertaking CCAA proceedings or seeking
therelief that it did. The breach arose from Indalex's failure to ensure that its pension plan beneficiaries had the opportunity to
have their interests effectively represented in the insolvency proceedings, particularly when Indalex sought the DIP financing
approval, the sale approval and the motion for bankruptcy.

(3) Was Imposing a Constructive Trust Appropriate in This Case?

223  The next issue is whether a remedial constructive trust is, as the Court of Appea concluded, an appropriate remedy
in response to the breach of fiduciary duty.

224 The Court of Appeal exercised its discretion to impose a constructive trust and its exercise of this discretion is entitled
to deference. Only if the discretion has been exercised on the basis of an erroneous principle should the order be overturned on
appeal: Donkin v. Bugoy, [1985] 2 S.C.R. 85 (S.C.C.), cited in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.), a para.
54, by Sopinka J. (dissenting, but not on this point). In my respectful view, the Court of Appeal’s erroneous conclusions about
the scope of aplan administrator's fiduciary duties require us to examine the constructive trust issue anew. Moreover, the Court
of Appeal, in my respectful opinion, erred in principlein finding that the asset in this case resulted from the breach of fiduciary
duty such that it would be unjust for the party in breach to retain it.

225 Asnoted earlier, the Court of Appeal imposed aconstructivetrust in favour of the plan beneficiaries with respect to funds
retained in the reserve fund equal to the total amount of the wind-up deficiency for both plans. In other words, upon insolvency
of Indalex, the plan beneficiaries received 100 cents on the dollar as aresult of ajudicially imposed trust taking priority over
secured creditors, and indeed over other unsecured creditors, assuming there was no deemed trust for the executive plan.

226 | haveexplained earlier why | take adifferent view than did the Court of Appeal of Indalex's breach of fiduciary duty. In
light of what | conclude was the breach which could give riseto aremedy, my view isthat the constructive trust cannot properly
be imposed in this case and the Court of Appeal erred in principlein exercising its discretion to impose this remedy.

227 | part company with the Court of Appeal with respect to several aspects of its constructive trust analysis; it is far
from clear to me that any of the conditions for imposing a constructive trust were present here. However, | will only address
one of them in detail. As | will explain, aremedial constructive trust for a breach of fiduciary duty is only appropriate if the
wrongdoer's acts give rise to an identifiable asset which it would be unjust for the wrongdoer (or sometimes a third party) to
retain. In my view, Indalex's failure to meaningfully address conflicts of interest that arose during the CCAA proceedings did
not result in any such asset.

228 As the Court of Appeal recognized, the governing authority concerning the remedial constructive trust outside the
domain of unjust enrichment is Soulos. In Soulos, McLachlin J. (as she then was) wrote that a constructive trust may be an
appropriate remedy for breach of fiduciary duty: paras. 19-45. Shelaid out four requirements that should generally be satisfied
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before a constructive trust will be imposed: para. 45. Although, in Soulos, McLachlin J. was careful to indicate that these are
conditions that "generally" must be present, all partiesin this case accept that these four conditions must be present before a
remedial constructive trust may be ordered for breach of fiduciary duty. The four conditions are these:

(1) The defendant must have been under an equitable obligation, that is, an obligation of the type that courts of equity
have enforced, in relation to the activities giving rise to the assets in his hands;

(2) The assets in the hands of the defendant must be shown to have resulted from deemed or actual agency activities
of the defendant in breach of his equitable obligation to the plaintiff;

(3) The plaintiff must show alegitimate reason for seeking a proprietary remedy, either personal or related to the need
to ensure that others like the defendant remain faithful to their duties and;

(4) There must be no factors which would render imposition of a constructive trust unjust in all the circumstances of
the case; e.g., the interests of intervening creditors must be protected. [para. 45]

229 My concern is with respect to the second requirement, that is, whether the breach resulted in an asset in the hands of
Indalex. A constructivetrust ariseswhen the law imposes upon aparty an obligation to hold specific property for another: D. W.
M. Waters, M. R. Gillen and L. D. Smith, Waters' Law of Trusts in Canada (3rd ed. 2005), at p. 454 ("Waters™). The purpose
of imposing a constructive trust as a remedy for a breach of duty or unjust enrichment is to prevent parties "from retaining
property which in 'good conscience' they should not be permitted to retain”: Soulos, at para. 17. It follows, therefore, that while
the remedial constructive trust may be appropriate in avariety of situations, the wrongdoer's conduct toward the plaintiff must
generally have given rise to assetsin the hands of the wrongdoer (or of athird party in some situations) which cannot in justice
and good conscience be retained. That cannot be said here.

230  The Court of Appeal held that this second condition was present because "[t]he assets [i.e. the reserve fund monies]
are directly connected to the process in which Indalex committed its breaches of fiduciary obligation”: para. 204. Respectfully,
this conclusionis based onincorrect legal principles. To satisfy this second condition, it must be shown that the breach resulted
in the assets being in Indalex's hands, not simply, as the Court of Appeal thought, that there was a "connection” between the
assets and "the process” in which Indalex breached itsfiduciary duty. Recall that in Soulositself, the defendant's acquisition of
the disputed property was a direct result of his breach of his duty of loyalty to the plaintiff: para. 48. Thisis not our case. As
the Court observed, in the context of an unjust enrichment claim in Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.), at p. 995;

... for aconstructive trust to arise, the plaintiff must establish a direct link to the property which is the subject of the trust
by reason of the plaintiff's contribution.

231 While cases of breach of fiduciary duty are different in important ways from cases of unjust enrichment, La Forest
J. (with Lamer J. concurring on this point) applied a similar standard for proprietary relief in Lac Minerals, a case in which
wrongdoing was the basis for the constructive trust: p. 678, quoted in Waters, at p. 471. His comments demonstrate the high
standard to be met in order for a constructive trust to be awarded:

The constructive trust awards aright in property, but that right can only arise once aright to relief has been established.
In the vast majority of cases a constructive trust will not be the appropriate remedy.... [A] constructive trust should only
be awarded if there isreason to grant to the plaintiff the additional rights that flow from recognition of aright of property.
[p. 678]

232  Therelevant breach in this case was the failure of Indalex to meaningfully address the conflicts of interest that arose
in the course of the CCAA proceedings. (The breach that arose with respect to the bankruptcy motion isirrelevant because that
motion was not addressed and therefore could not have given rise to the assets.) The "assets' in issue here are the funds in the
reserve fund which were retained from the proceeds of the sale of Indalex as a going concern. Indalex's breach in this case did
not give rise to the funds which were retained by the Monitor in the reserve fund.
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233 Wheredoesthe respondents’ claim of aprocedural breach take them? Taking their position at its highest, it would be that
the DIP approval proceedings and the sale would not have been approved. This position, however, is fataly flawed. Turning
first to the DIP approval, there is no evidence to support the view that, had Indalex addressed its conflict in the DIP approval
process, the DIP financing would have been rejected or granted on different terms. The CCAA judge, being fully aware of the
pension situation, ruled that the DIP financing was "required”, that there was "no other alternative available to the Applicants
for agoing concern solution”, and that "the benefit to stakeholders and creditors of the DIP Financing outweighs any potential
prejudice to unsecured creditors that may arise as aresult of the granting of super-priority secured financing”: endorsement of
Morawetz J., April 8, 2009, at paras. 6 and 9. In effect, the respondents are claiming funds which arose only because of the
processto which they now object. Taking into account that there was an absence of any evidence that morefavourable financing
terms were available, that the judge's decision was made with full knowledge of the plan beneficiaries claims, and that he
found that the DIP financing was necessary, the respondents' contention is not only speculative, it also directly contradicts the
conclusions of the CCAA judge.

234  Turning next to the sale approval and the approval of the distribution of the assets, it isclear that the plan beneficiaries had
independent representation but that this did not change the result. Although, perhaps with little thanks to Indalex, the interests
of both plans were fully and ably represented before Campbell J. at the sale approval and interim distribution motions in July
of 2009.

235 Theexecutive plan retirees, through able counsel, objected to the sal e on the basis that the liquidation values set out in the
Monitor's seventh report would provide greater return for unsecured creditors. The motions judge dismissed this objection "on
the basis that there was no clear evidence to support the proposition and in any event the transaction as approved did preserve
valuefor suppliers, customersand preserve approximately 950 jobs': trial reasons of Campbell J., at para. 13 (emphasis added).
Both the executive plan retirees and the USW, which represented some members of the salaried plan, objected to the proposed
distribution of the sale proceeds. In response to this objection, it was agreed that those obj ections would be heard promptly and
that the Monitor would retain sufficient funds to satisfy the pensioners claims if they were upheld: trial reasons of Campbell
J., @ paras. 14-16.

236 Thereisno evidence to support the contention that Indalex's breach of itsfiduciary duty as pension administrator resulted
in the assets retained in the reserve fund. | therefore conclude that the Court of Appeal erred in law in finding that the second
condition for imposing a constructive trust — i.e. that the assets in the defendant's hands must be shown to have resulted from
the defendant's breaches of duty to the plaintiff — had been established.

237 | would add only two further comments with respect to the constructive trust. A major concern of the Court of Appeal
was that unless a constructive trust were imposed, the reserve funds would end up in the hands of other Indalex entities which
were not operating at arm's length from Indalex. The U.S. debtors claimed the reserve fund because it had paid on its guarantee
of the DIP loans and thereby stepped into the shoes of the DIP lender with respect to priority. Sun Indalex claimsin the U.S.
bankruptcy proceedings as a secured creditor of the U.S. debtors. The Court of Appeal put its concern thisway: "To permit Sun
Indalex to recover on behalf of [the U.S. debtors] would beto effectively permit the party who breached itsfiduciary obligations
to take the benefit of those breaches, to the detriment of those to whom the fiduciary obligations were owed": para. 199.

238  There are two difficulties with this approach, in my respectful view. The U.S. debtors paid real money to honour their
guarantees. Moreover, unlessthereisalegal basisfor ignoring the separate corporate personality of separate corporate entities,
those separate corporate existences must be respected. Neither the parties nor the Court of Appeal advanced such areason.

239 Finadly, | would note that imposing aconstructive trust was wholly disproportionate to Indalex's breach of fiduciary duty.
Its breach — the failure to meaningfully address the conflicts of interest that arose during the CCAA process — had no adverse
impact on the plan beneficiaries in the sale approval process which gave rise to the "asset" in issue. Their interests were fully
represented and carefully considered before the sale was approved and the funds distributed. The sale was nonethel ess judged
to be in the best interests of the corporation, al things considered. In my respectful view, imposing a $6.75 million penalty on
the other creditors as aremedial response to this breach is so grossly disproportionate to the breach asto be unreasonable.
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240 A judicially ordered constructive trust, imposed long after the fact, is a remedy that tends to destabilize the certainty
whichisessential for commercia affairsand whichisparticularly important in financing aworkout for an insolvent corporation.
To impose a constructive trust in response to a breach of fiduciary duty to ensure for the plan beneficiaries some procedural
protections that they in fact took advantage of in any caseis an unjust response in al of the circumstances.

241 I conclude that a constructive trust is not an appropriate remedy in this case and that the Court of Appeal erred in
principle by imposing it.

C. Third Issue: Did the Court of Appeal Err in Concluding That the Super Priority Granted in the CCAA Proceedings Did
Not Have Priority by Virtue of the Doctrine of Federal Paramountcy?

242  Although | disagree with my colleague Justice Deschamps with respect to the scope of the s. 57(4) deemed trust, | agree
that if there was a deemed trust in this case, it would be superseded by the DIP loan because of the operation of the doctrine
of federal paramountcy: paras. 48-60.

D. Fourth Issue: Did the Court of Appeal Err in its Cost Endorsement Respecting the USW?
(2) Introduction

243  Thedisposition of costsin the Court of Appeal was somewhat complex. Although the costs appeal relates only to the
costs of the USW, it is necessary in order to understand their position to set out the costs order below in full.

244  With respect to the costs of the appeal to the Court of Appeal, no order was made for or against the Monitor due to
its prior agreement with the former executives and the USW. However, the court ordered that the former executives and the
USW, as successful parties, were each entitled to costs on a partial indemnity basis fixed at $40,000 inclusive of taxes and
disbursements from Sun Indalex and the U.S. Trustee, payable jointly and severally: costs endorsement, 2011 ONCA 578, 81
C.B.R. (5th) 165 (Ont. C.A.), at para. 7.

245 Morneau Shepell Ltd., the Superintendent, and the former executives reached an agreement with respect to legal feesand
disbursements and the Court of Appeal approved that agreement. The former executives received full indemnity legal feesand
disbursementsin the amount of $269,913.78 to be paid from the executive plan attributable to each of the 14 former executives
accrued pension benefits, allocated among the 14 former executives in relation to their pension entitlement from the executive
plan. In other words, the costs would not be borne by the other three members of the executive plan who did not participate
in the proceedings. C.A. costs endorsement, at para. 2. The costs of the appea payable by Sun Indalex and the U.S. Trustee
were to be paid into the fund of the executive plan and allocated among the 14 former executives in relation to their pension
entitlement from the executive plan.

246  USW sought an order for payment of its costs from the fund of the salaried plan. However, the Court of Appeal declined
to make such an order because the USW was in a "materialy different position" than that of the former executives: costs
endorsement, at para. 3. Thelatter were beneficiariesto the pension fund (14 of the 17 members of the plan), and they consented
to the payment of costs from their individual benefit entitlements. Those who had not consented would not be affected by the
payment. In contrast, the USW was the bargaining agent (not the beneficiary) for only 7 of the 169 beneficiaries of the salaried
plan, none of whom was given notice of, or consented to, the payment of legal costsfrom the salaried plan. Moreover, the USW
sought and seeks an order that its costs be paid out of the fund. This request is significantly different than the order made in
favour of the former executives. The former executives explicitly ensured that their choice to pursue the litigation would not put
at risk the pension benefits of those members who did not retain counsel even though of course those members would benefit
in the event the litigation was successful. The USW is not proposing to insulate the 162 members whom it does not represent
from the risk of litigation; it seeks an order requiring all members to share the risk of the litigation even though it represents
only 7 of the 169. The proposition advanced by the USW was thus materialy different from that advanced on behalf of the
executive plan and approved by the court.
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(2) Sandard of Review

247  InKerry (Canada) Inc. v. Ontario (Superintendent of Financial Services), 2009 SCC 39, [2009] 2 S.C.R. 678 (S.C.C.),
Rothstein J. held that "costs awards are quintessentially discretionary": para. 126. Discretionary costs decisions should only be
set aside on appedl if the court below "has made an error in principle or if the costs award is plainly wrong": Hamilton v. Open
Window Bakery Ltd. (2003), 2004 SCC 9, [2004] 1 S.C.R. 303 (S.C.C.), a para. 27.

(3) Analysis

248 | do not see any basis to interfere with the Court of Appeal's costs endorsement in this case. In my view, the USW's
submissions are largely based on an inaccurate reading of the Court of Appeal’s costs endorsement. Contrary to what the USW
submits, the Court of Appeal did not require the consent of plan beneficiaries as a prerequisite to ordering payment of costs
from the fund. Nor isit correct to suggest that the costs endorsement would "restrict recovery of beneficiary costs to instances
when there is a surplus in the pension trust fund” or "preclude financing of beneficiary action when afund isin deficit": USW
factum, at paras. 71 and 76. Nor would | read the Court of Appeal's brief costs endorsement as laying down arule that a union
representing pension beneficiaries cannot recover costs from the fund because the union itself is not a beneficiary.

249 The premise of the USW's appeal appears to be that it was entitled to costs because it met what it refers to in its
submissions asthe Costs Payment Test and that if the executive plan members got their costs out of their pension fund, the union
should get its costs out of the salaried employees pension fund. Respectfully, | do not accept the validity of either premise.

250 The decision whether to award costs from the pension fund remains a discretionary matter. In Nolan, Rothstein J.
surveyed the various factors that courts have taken into account when deciding whether to award a litigant its costs out of a
pension trust. The first broad inquiry considered in Nolan was into whether the litigation concerned the due administration of
the trust. In connection with thisinquiry, courts have considered the following factors: (1) whether the litigation was primarily
about the construction of the plan documents; (2) whether it clarified a problematic area of the law; (3) whether it was the only
means of clarifying the parties' rights; (4) whether the claim alleged maladministration; and (5) whether the litigation had no
effect on other beneficiaries of the trust fund: Nolan, at para. 126.

251 The second broad inquiry discussed in Nolan was whether the litigation was ultimately adversarial: para. 127. The
following factors have been considered: (1) whether the litigation included allegations by an unsuccessful party of a breach
of fiduciary duty; (2) whether the litigation only benefited a class of members and would impose costs on other members if
successful; and (3) whether the litigation had any merit.

252 1 donot think that it is correct to elevate these two inquiries (which constitute the Costs Payment Test articulated by the
USW) to atest for entitlement to costs in the pension context. The factors set out in Nolan and other cases cited therein are best
understood as highly relevant considerations guiding the exercise of judicia discretion with respect to costs.

253 The litigation undertaken here raised novel points of law with all of the uncertainty and risk inherent in such an
undertaking. The Court of Appeal in essence decided that the USW, representing only 7 of 169 members of the plan, should
not without consultation be able to in effect impose the risks of that litigation on all of the plan members, the vast majority
of whom were not union members. Whatever arguments might be raised against the Court of Appeal's decision in light of the
success of the litigation and the sharing by al plan members of the benefits, the failure of the litigation seems to me to leave
no basis to impose the cost consequences of taking that risk on al of the plan members of an already underfunded plan.

254  The second premise of the USW appeal appears to be that if the executive plan members have their costs paid out of
the fund, so too should the salaried plan members. Respectfully, however, thisis not an accurate statement of the order made
with respect to the executive plan.
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255  The Court of Appeal's order with respect to the executive plan meant that only the pension fund attributable to those
members of the plan who actually supported the litigation — the vast mgjority | would add — would contribute to the costs of
the litigation even though all members of the plan would benefit in the case of success. Asthe Court of Appeal noted:

Theindividual represented Retirees, who comprise 14 of 17 members of the Executive Plan, have consented to the payment
of costs from their individual benefit entitlements. Those who have not consented will not be affected by the payment.
[Costs endorsement, at para. 3]

256  The Court of Appeal therefore approved an agreement as to costs which did not put at further risk the pension funds
available to satisfy the pension entitlements of those who did not support the litigation. Thus, the Court of Appeal did not apply
what the USW refers to as the Costs Payment Test to the executive plan because the costs order was the product of agreement
and did not order payment of costs out of the fund as awhole.

257 In the case of the USW request, there was no such agreement and no such limitation of risk to the supporters of the
litigation.

258 | seenoerror in principle in the Court of Appeal's refusal to order the USW costs to be paid out of the pension fund,
particularly in light of the disposition of the appeal to this Court. | would dismiss the USW costs appeal but without costs.

I'V. Disposition

259 | would alow the Sun Indalex, FTI Consulting and George L. Miller appeals and, except as noted below, | would set
aside the orders of the Ontario Court of Appeal and restore the February 18, 2010 orders of Campbell J.

260  With respect to costs, | would set aside the Court of Appeal's orders with respect to the costs of the appeal s before that
court and order that all parties bear their own costsin the Court of Appeal and in this Court.

261 I would not disturb paras. 9 and 10 of the order of the Court of Appeal in the former executives appea so that the
full indemnity legal fees and disbursements of the former executives in the amount of $269,913.78 shall be paid from the fund
of the executive plan attributable to each of the 14 former executives accrued pension benefits, and specifically such amounts
shall be alocated among the 14 former executivesin relation to their pension entitlement from the executive plan and will not
be borne by the other three members of the executive plan.

262 | would dismissthe USW costs appeal, but without costs.
LeBd J. (dissenting):
I. Introduction

263  The members of two pension plans set up by Indalex Limited ("Indalex™) stand to lose half or more of their pension
benefits as a consequence of the insolvency of their employer and of the arrangement approved by the Ontario Superior
Court of Justice under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). The Court of Appeal for
Ontario found that the members were entitled to aremedy. For different and partly conflicting reasons, my colleagues Justices
Deschamps and Cromwell would hold that no remedy is available to them. With all due respect for their opinions, | would
conclude, like the Court of Appeal, that the remedy of a constructive trust is open to them and should be imposed in the
circumstances of this case, for the following reasons.

264 | do not intend to summarize the facts of this case, which were outlined by my colleagues. | will address these facts
as needed in the course of my reasons. Before moving to my areas of disagreement with my colleagues, | will briefly indicate
where and to what extent | agree with them on the relevant legal issues.
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265 Likemy colleagues, | conclude that no deemed trust could arise under s. 57(4) of the Pension Benefits Act, R.S.O. 1990,
c. P.8 ("PBA"), in the case of the Executive Plan because this plan had not been wound up when the CCAA proceedings were
initiated. In the case of the Salaried Employees Plan, | agree with Deschamps J. that adeemed trust arisesin respect of thewind-
up deficiency. But, like her, | accept that the debtor-in-possession ("DIP") super priority prevails by reason of the application
of the federal paramountcy doctrine. | also agree that the costs appeal of the United Steelworkers should be dismissed.

266  But, with respect for the opinions of my colleagues, | take a different view of the nature and extent of the fiduciary
duties of an employer who elects to act as administrator of a pension plan governed by the PBA. This dua status does not
entitle the employer to greater leniency in the determination and exercise of its fiduciary duties or excuse wrongful actions.
On the contrary, as we shall see below, | conclude that Indalex not only neglected its obligations towards the beneficiaries, but
actually took a course of action that was actively inimical to their interests. The seriousness of these breaches amply justified
the decision of the Court of Appeal to impose a constructive trust. To that extent, | propose to uphold the opinion of Gillese
J.A. and the judgment of the Court of Appeal (2011 ONCA 265, 104 O.R. (3d) 641).

1. The Employer as Administrator of a Pension Plan: Its Fiduciary Duties

267  Before entering into an analysis of the obligations of an employer as administrator of a pension plan under the PBA,
it is necessary to consider the position of the beneficiaries. Who are they? At what stage are they in their lives? What are
their vulnerabilities? A fiduciary relationship is arelationship, grounded in fact and law, between a vulnerable beneficiary and
afiduciary who holds and may exercise power over the beneficiary in situations recognized by law. Any analysis of such a
relationship requires careful consideration of the characteristics of the beneficiary. It ought not stop at the level of atheoretical
and detached approach that failsto address how, very concretely, this relationship works or can be twisted, perverted or abused,
as was the situation in this case.

268 The beneficiaries were in a very vulnerable position relative to Indalex. They did not enjoy the protection that the
existence of an independent administrator might have given them. They had no say and no input in the management of the plans.
The information about the plans and their situation came from Indalex in its dual role as employer and manager of the plans.
Their particular vulnerability arose from their relationship with Indalex, acting both as their employer and as the administrator
of their retirement plans. Their vulnerability was substantially a consequence of that specific relationship (Perez v. Galambos,
2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.), at para. 68, per Cromwell J.). The nature of this relationship had very practical
conseguences on their interests. For example, as Gillese J.A. noted in her reasons (at para. 40) the consequences of the decisions
made in the course of management of the plan and during the CCAA proceedings signify that the members of the Executive
Plan stand to lose one-half to two-thirds of their retirement benefits, unless additional money is somehow paid into the plan.
These losses of benefits are, in al probability, permanent in the case of the beneficiaries who have aready retired or who
are close to retirement. They deeply affect their lives and expectations. For most of them, what is lost is lost for good. No
arrangement will allow them to get astart on anew life. We should not view the situation of the beneficiaries as regrettable but
unavoidable collateral damage arising out of the ebbs and tides of the economy. In my view, the law should give the members
some protection, as the Court of Appeal intended when it imposed a constructive trust.

269 Indalex wasin aconflict of interest from the moment it started to contemplate putting itself under the protection of the
CCAA and proposing an arrangement to its creditors. From the corporate perspective, one could hardly find fault with such a
decision. It was a business decision. But the trouble isthat at the same time, Indalex was afiduciary in relation to the members
and retirees of its pension plans. The "two hats' analogy offers no defence to Indalex. It could not switch off the fiduciary
relationship at will when it conflicted with its business obligations or decisions. Throughout the arrangement process and until
it was replaced by an independent administrator (Morneau Shepell Ltd.) it remained afiduciary.

270 It istrue that the PBA allows an employer to act as an administrator of a pension plan in Ontario. In such cases, the
legislature accepts that conflicts of interest may arise. But, in my opinion, nothing in the PBA allows that the employer qua
administrator will be held to alower standard or will be subject to duties and obligations that are less stringent than those of
an independent administrator. The employer remains a fiduciary under the statute and at common law (PBA, s. 22(4)). The
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employer is under no obligation to assume the burdens of administering the pension plansthat it has agreed to set up or that are
the legacy of previous decisions. However, if it decidesto do so, afiduciary relationship is created with the expectation that the
employer will be ableto avoid or resolve the conflicts of interest that might arise. If this provesto be impossible, the employer
isdtill "seized" with fiduciary duties, and cannot ignore them out of hand.

271 OnceIndalex had considered the CCAA process and decided to proceed in that manner, it should have been obvious that
such amove would trigger conflicts of interest with the beneficiaries of the pension plans and that these conflicts would become
untenable, as per the terms of s. 22(4) of the PBA. Given the nature of its obligations as administrator and fiduciary, it was
impossibleto wear the"two hats". Indalex had to dischargeits corporate duties, but at the sasmetimeit had to addressitsfiduciary
obligations to the members and beneficiaries of the plans. | do not fault it for applying under the CCAA, but rather for not
relinquishing its position as administrator of the plans at the time of the application. It even retained this position onceit engaged
in the arrangement process. Other conflicts and breaches of fiduciary duties and of fundamental rules of procedural equity inthe
Superior Court flowed from thisfirst decision. Moreover, Indalex maintained a strongly adversarial attitude towardsthe interest
of the beneficiaries throughout the arrangement process, while it was till, at least in form, the administrator of the plans.

272  The option given to employers to act as administrators of pension plans under the PBA does not constitute a licence
to breach the fiduciary duties that flow from this function. It should not be viewed as an invitation for the courts to whitewash
the consequences of such breaches. The option is predicated on the ability of the employer-administrator to avoid the conflicts
of interests that cause these breaches. An employer deciding to assume the position of administrator cannot claim to be in the
same situation as the Crown when it discharges fiduciary obligations towards certain groups in society under the Constitution
or the law. For those cases, the Crown assumes those duties because it is obligated to do so by virtue of its role, not because
it chooses to do so. In such circumstances, the Crown must often balance conflicting interests and obligations to the broader
society in the discharge of those fiduciary duties (Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R.
261 (S.C.C.), at paras. 37-38). If Indalex found itself in asituation where it had to balance conflicting interests and obligations,
as it essentialy argues, it could not retain the position of administrator that it had willingly assumed. The solution was not
to place its function as administrator and its associated fiduciary duties in abeyance. Rather, it had to abandon this role and
diligently transfer its function as manager to an independent administrator.

273 Indalex could apply for protection under the CCAA. But, in so doing, it needed to make arrangementsto avoid conflicts of
interests. As nothing was done, the members of the planswereleft to play catch up as best they could when the processthat putin
place the DIP financing and its super priority was initiated. The process had been launched in such away that it took significant
time before the beneficiaries could effectively participate in the process. In practice, the United Steelworkers union, which
represented only asmall group of the members of the Salaried Employees Plan, acted for them after the start of the procedures.
The members of the Executive Plan hired counsel who appeared for them. But, throughout, there were problems with notices,
delays and the ability to participate in the process. Indeed, during the CCAA proceedings, the Monitor and Indalex seemed to
have been more concerned about keeping the members of the plans out of the processrather than ensuring that their voices could
be heard. Two paragraphs of the submissions to this Court by Morneau Shepell Ltd., the subsequently appointed administrator
of the plan, aptly sums up the behaviour of Indalex and the Monitor towards the beneficiaries, whose representations were
always deemed to be either premature or late:

When counsel for the Retirees again appeared at amotion to approve the bidding procedure, his objectionswere considered
premature:

In my view, the issues raised by the retirees do not have any impact on the Bidding Procedures. The issues can be
raised by the retirees on any application to approve a transaction — but that is for another day. [ (2009), 79 C.C.P.B.
101 (Ont. S.C.J.), at para. 10, per Morawetz J]

Only when counsel appeared at the sale approval motion, as directed by the motions judge, were the concerns of the
pension plan beneficiaries heard. At that time, the Appellants complain, the beneficiaries were too late and their motion
congtituted a collateral attack on the original DIP Order. However, it cannot be the case that stakeholder groups are too
early, until they aretoo late. [Factum, at paras. 54-55]
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274 | must aso mention the failed attempt to assign Indalex in bankruptcy once the sale of its business had been approved.
One of the purposes of this action was essentially to harm the interests of the members of the plans. At the time, Indalex was
still wearing its two hats, at least from alegal perspective. But its duties as a fiduciary were clearly not at the forefront of its
concerns. There were constant conflicts of interest throughout the process. Indalex did not attempt to resolve them; it brushed
them aside. In so acting, it breached its duties as afiduciary and its statutory obligations under s. 22(4) PBA.

[11. Procedural Fairnessin CCAA Proceedings

275 The manner in which this matter was conducted in the Superior Court was, at least partialy, the result of Indalex
disregarding its fiduciary duties. The procedural issues that arose in that court did not assist in mitigating the consequences
of these breaches. It is true that, in the end, the beneficiaries obtained, or were given, some information pertaining to the
proceedings and that counsel appeared on their behalf at various stages of the proceedings. However, the basic problem is that
the proceedings were not conducted according to the spirit and principles of the Canadian system of civil justice.

276 | accept that those procedures are often urgent. The situation of a debtor requires quick and efficient action. The turtle-
like pace of somecivil litigation would not meet the needs of the application of the CCAA. However, the conduct of proceedings
under this statute is not solely an administrative process. It is also ajudicial process conducted according to the tenets of the
adversarial system. The fundamentals of such asystem must not beignored. All interested parties are entitled to afair procedure
that allows their voices to be raised and heard. It is not an answer to these concerns to say that nothing else could be done,
that no other solution would have been better, that, in substance, hearing the members would have been a waste of time. In all
branches of procedure whether in administrative law, criminal law or civil action, the rights to be informed and to be heard in
some way remain fundamental principles of justice. Those principlesretain their placein the CCAA, as some authors and judges
have emphasized (J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at pp. 55-56; Royal Oak MinesInc.,
Re (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercia List]), a para. 5, per Farley J.). Thiswas not donein this case, as
my colleagues admit, while they downplay the consequences of these procedural flaws and breaches.

V. Imposing a Constructive Trust

277  Inthiscontext, | see no error in the decision of the Court of Appeal to impose a constructive trust (paras. 200-207). It
was a fair decision that met the requirements of justice, under the principles set out by our Court in Canson Enterprises Ltd.
v. Boughton & Co., [1991] 3 S.C.R. 534 (S.C.C.), and in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.). The remedy
of a constructive trust was justified in order to correct the wrong caused by Indalex (Soulos, at para. 36, per McLachlin J. (as
she then was)). The facts of the situation met the four conditions that generally justify the imposition of a constructive trust
(Soulos, at para. 45), as determined by Justice Gillese in her reasons, at paras. 203 and 204: (1) the defendant was under an
equitable obligation in relation to the activities giving rise to the assets in his or her hands; (2) the assets in the hands of the
defendant were shown to have resulted from deemed or actual agency activities of the defendant in breach of hisor her equitable
obligation to the plaintiff; (3) the plaintiff has shown alegitimate reason for seeking a proprietary remedy, either personal or
related to the need to ensure that others like the defendants remain faithful to their duties; and (4) there are no factors which
would render imposition of a constructive trust unjust in all the circumstances of the case, such as the protection of the interests
of intervening creditors.

278 In crafting such a remedy, the Court of Appea was relying on the inherent powers of the courts to craft equitable
remedies, not only in respect of procedural issues, but also of substantive questions. Section 9 of the CCAA is broadly drafted
and does not deprive courts of their power to fill in gapsin the law when this is necessary in order to grant justice to the parties
(G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation,
Discretionary Power and Inherent Jurisdiction in Insolvency Matters', in J. P. Sarra, ed., Annual Review of Insolvency Law,
2007 (2008), 41, at pp. 78-79).
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279 Theimposition of thetrust did not disregard the different corporate personalities of Indalex and Indalex U.S. It properly
acknowledged the close relationship between the two companies, the second in effect controlling the first. This relationship
could and needed to be taken into consideration in order to determine whether a constructive trust was a proper remedy.

280  For these reasons, | would uphold the imposition of a constructive trust and | would dismiss the appeal with costs to
the respondents.
Order accordingly.

Ordonnance en conséguence.
Appendix
The Pension Benefits Amendment Act, 1973, S.0. 1973, c. 113
6. The said Act is amended by adding thereto the following sections:

23a. — (1) Any sum received by an employer from an employee pursuant to an arrangement for the payment of
such sum by the employer into a pension plan as the employee's contribution thereto shall be deemed to be held
by the employer in trust for payment of the same after his receipt thereof into the pension plan as the employee's
contribution thereto and the employer shall not appropriate or convert any part thereof to his own use or to any use
not authorized by the trust.

(2) For the purposes of subsection 1, any sum withheld by an employer, whether by payroll deduction or otherwise,
from moneys payable to an employee shall be deemed to be a sum received by the employer from the employee.

(3) Any sum required to be paid into a pension plan by an employer as the employer's contribution to the plan shall,
when due under the plan, be deemed to be held by the employer in trust for payment of the same into the plan in
accordance with the plan and this Act and the regulations as the employer's contribution and the employer shall not
appropriate or convert any part of the amount required to be paid to the fund to his own use or to any use not authorized
by the terms of the pension plan.

Pension Benefits Act, R.S.0. 1980, c. 373
21.. ..

(2) Upon the termination or winding up of a pension plan filed for registration as required by section 17, the employer is
liable to pay all amounts that would otherwise have been required to be paid to meet the tests for solvency prescribed by
theregulations, up to the date of such termination or winding up, to theinsurer, administrator or trustee of the pension plan.

23.— (1) Whereasum isreceived by an employer from an employee under an arrangement for the payment of the sum by
the employer into a pension plan as the employee's contribution thereto, the employer shall be deemed to hold the sumin
trust for the employee until the sum is paid into the pension plan whether or not the sum hasin fact been kept separate and
apart by the employer and the employee has a lien upon the assets of the employer for such amount that in the ordinary
course of business would be entered in books of account whether so entered or not.

(3) Where an employer is required to make contributions to a pension plan, he shall be deemed to hold in trust for the
members of the plan an amount calculated in accordance with subsection (4), whether or not,

(a) the employer contributions are payable into the plan under the terms of the plan or this Act; or

(b) the amount has been kept separate and apart by the employer,
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and the members have alien upon the assets of the employer in such amount that in the ordinary course of businesswould
be entered into the books of account whether so entered or not.

(4) For the purpose of determining the amount deemed to be held in trust under subsection (3) on a specific date, the
calculation shall be made as if the plan had been wound up on that date.

32. In addition to any amounts the employer isliable to pay under subsection 21 (2), where adefined benefit pension plan
is terminated or wound up or the plan is amended so that it is no longer a defined benefit pension plan, the employer is
liable to the plan for the difference between,

(a) the value of the assets of the plan; and

(b) the value of pension benefits guaranteed under subsection 31 (1) and any other pension benefit vested under the
terms of the plan,

and the employer shall make paymentsto theinsurer, trustee or administrator of the pension plan to fund the amount owing
in such manner as is prescribed by regulation.

Pension Benefits Amendment Act, 1983, S.O. 1983, c. 2
2. Subsection 21 (2) of the said Act isrepealed and the following substituted ther efor:

(2) Upon the termination or winding up of aregistered pension plan, the employer of employees covered by the pension
plan shall pay to the administrator, insurer or trustee of the pension plan,

(a) an amount equal to,
(i) the current service cost, and
(i) the special payments prescribed by the regulations,

that have accrued to and including the date of the termination or winding up but, under the terms of the pension plan
or the regulations, are not due on that date; and

(b) al other payments that, by the terms of the pension plan or the regulations, are due from the employer to the
pension plan but have not been paid at the date of the termination or winding up.

(2a) For the purposes of clause (2) (8), the current service cost and special payments shall be deemed to accrue on a daily
basis.

3. Section 23 of the said Act isrepealed and the following substituted therefor:

23. — (1) Where an employer receives money from an employee under an arrangement that the employer will pay the
money into a pension plan as the employee's contribution to the pension plan, the employer shall be deemed to hold the
money in trust for the employee until the employer pays the money into the pension plan.

(2) For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or otherwise, from
moneys payable to an employee shall be deemed to be money received by the employer from the employee.

(3) The administrator or trustee of the pension plan has alien and charge upon the assets of the employer in an amount
equal to the amount that is deemed to be held in trust under subsection (1).
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(4) An employer who is required by a pension plan to contribute to the pension plan shall be deemed to hold in trust for
the members of the pension plan an amount of money equal to the total of,

(a) al moneys that the employer is required to pay into the pension plan to mest,
(i) the current service cost, and
(ii) the special payments prescribed by the regulations,

that are due under the pension plan or the regulations and have not been paid into the pension plan; and

(b) where the pension plan is terminated or wound up, any other money that the employer is liable to pay under

clause 21 (2) (a).

(5) The administrator or trustee of the pension plan has a lien and charge upon the assets of the employer in an amount
equal to the amount that is deemed to be held in trust under subsection (4).

(6) Subsections (1) and (4) apply whether or not the moneys mentioned in those subsections are kept separate and apart
from other money.

8. Sections 32 and 33 of the said Act arerepealed and the following substituted therefor:

32.— (1) Theemployer of employeeswho are members of adefined benefit pension plan that the employer isbound by or
to which the employer isa party and that is partly or wholly wound up shall pay to the administrator, insurer or trustee of
the plan an amount of money equal to the amount by which the value of the pension benefits guaranteed by section 31 plus
the value of the pension benefits vested under the defined benefit pension plan exceeds the value of the assets of the plan
allocated in accordance with the regulations for payment of pension benefits accrued with respect to service in Ontario.

(2) The amount that the employer is required to pay under subsection (1) isin addition to the amounts that the employer
isliable to pay under subsection 21 (2).

(3) The employer shall pay the amount required under subsection (1) to the administrator, insurer or trustee of the defined
benefit pension plan in the manner prescribed by the regulations.

Pension Benefits Act, 1987, S.O. 1987, c. 35

58. — (1) Where an employer receives money from an employee under an arrangement that the employer will pay the
money into a pension fund as the employee's contribution under the pension plan, the employer shall be deemed to hold
the money in trust for the employee until the employer pays the money into the pension fund.

(3) Anemployer who isrequired to pay contributionsto apension fund shall be deemed to hold intrust for the beneficiaries
of the pension plan an amount of money equal to the employer contributions due and not paid into the pension fund.

(4) Where apension plan iswound up in whole or in part, an employer who is required to pay contributionsto the pension
fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to employer
contributions accrued to the date of the wind up but not yet due under the plan or regulations.

59. — (1) Money that an employer is required to pay into a pension fund accrues on adaily basis.
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(2) Interest on contributions shall be calculated and credited at a rate not less than the prescribed rates and in accordance
with prescribed requirements.

75. — (1) A member in Ontario of a pension plan whose combination of age plus years of continuous employment or
membership in the pension plan equals at least fifty-five, at the effective date of the wind up of the pension plan in whole
or in part, has the right to receive,

(a) apension in accordance with the terms of the pension plan, if, under the pension plan, the member is eligible for
immediate payment of the pension benefit;

(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,
(i) the normal retirement date under the pension plan, or

(i) the date on which the member woul d be entitled to an unreduced pension under the pension planif the pension
plan were not wound up and if the member's membership continued to that date; or

(c) areduced pension in the amount payable under the terms of the pension plan beginning on the date on which the
member would be entitled to the reduced pension under the pension plan if the pension plan were not wound up and
if the member's membership continued to that date.

76. — (1) Where apension plan iswound up in whole or in part, the employer shall pay into the pension fund,

(a) an amount equa to the total of al payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Commission declares that the Guarantee Fund applies to the pension plan,

(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and

(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 40 (3) (50 per cent rule) and section 75,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.

Pension Benefits Act, R.S.0. 1990, c. P.8

57. (1) [Trust property] Where an employer receives money from an employee under an arrangement that the employer will
pay the money into a pension fund as the employee's contribution under the pension plan, the employer shall be deemed
to hold the money in trust for the employee until the employer pays the money into the pension fund.

(2) [Money withheld] For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or
otherwise, from money payable to an employee shall be deemed to be money received by the employer from the employee.
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(3) [Accrued contributions] An employer who is required to pay contributions to a pension fund shall be deemed to hold
in trust for the beneficiaries of the pension plan an amount of money equal to the employer contributions due and not
paid into the pension fund.

(4) [Wind up] Where a pension plan is wound up in whole or in part, an employer who is required to pay contributionsto
the pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to
employer contributions accrued to the date of the wind up but not yet due under the plan or regulations.

58. (1) [Accrua] Money that an employer is required to pay into apension fund accrues on adaily basis.

(2) [Interest] Interest on contributions shall be calculated and credited at a rate not less than the prescribed rates and in
accordance with prescribed requirements.

74. (1) [Activating events] This section applies if a person ceases to be a member of a pension plan on the effective date
of one of the following activating events:

1. Thewind up of apension plan, if the effective date of the wind up is on or after April 1, 1987.

2. The employer's termination of the member's employment, if the effective date of the termination ison or after July
1, 2012. However, this paragraph does not apply if the termination occurs in any of the circumstances described in
subsection (1.1).

3. The occurrence of such other events as may be prescribed in such circumstances as may be specified by regulation.

(1.1) [Same, termination of employment] Termination of employment is not an activating event if the termination is
aresult of wilful misconduct, disobedience or wilful neglect of duty by the member that isnot trivial and has not been
condoned by the employer or if the termination occursin such other circumstances as may be prescribed.

(1.2) [Exceptions, election by certain pension plans] This section does not apply with respect to a jointly sponsored
pension plan or amulti-employer pension plan while an el ection made under section 74.1 for the plan and its members
isin effect.

(1.3) [Benefit] A member in Ontario of apension plan whose combination of age plusyears of continuous employment
or membershipinthe pension plan equalsat least 55 on the effective date of the activating event hastheright toreceive,

(8) apension in accordance with the terms of the pension plan, if, under the pension plan, the member iseligible
for immediate payment of the pension benefit;

(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,
(i) the normal retirement date under the pension plan, or

(i) the date on which the member would be entitled to an unreduced pension under the pension plan if the
activating event had not occurred and if the member's membership continued to that date; or

(c) areduced pension in the amount payable under the terms of the pension plan beginning on the date on which
the member would be entitled to the reduced pension under the pension plan if the activating event had not
occurred and if the member's membership continued to that date.
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(2) [Part year] In determining the combination of age plus employment or membership, one-twelfth credit shall be given
for each month of age and for each month of continuous employment or membership on the effective date of the activating
event.

(3) [Member for 10 years] Bridging benefits offered under the pension plan to which a member would be entitled if the
activating event had not occurred and if his or her membership were continued shall be included in calculating the pension
benefit under subsection (1.3) of a person who has at least 10 years of continuous employment with the employer or has
been a member of the pension plan for at least 10 years.

(4) [Prorated bridging benefit] For the purposes of subsection (3), if the bridging benefit offered under the pension plan
is not related to periods of employment or membership in the pension plan, the bridging benefit shall be prorated by the
ratio that the member's actual period of employment bears to the period of employment that the member would have to
the earliest date on which the member would be entitled to payment of pension benefits and a full bridging benefit under
the pension plan if the activating event had not occurred.

(5) [Notice of termination of employment] Membership in a pension plan that is wound up includes the period of notice
of termination of employment required under Part XV of the Employment Standards Act, 2000.

(6) [Application of subs. (5)] Subsection (5) does not apply for the purpose of calculating the amount of a pension benefit
of a member who is required to make contributions to the pension fund unless the member makes the contributions in
respect of the period of notice of termination of employment.

(7) [Consent of employer] For the purposes of this section, where the consent of an employer isan dligibility requirement
for entitlement to receive an ancillary benefit, the employer shall be deemed to have given the consent.

(7.1) [Consent of administrator, jointly sponsored pension plans] For the purposes of this section, where the consent of
the administrator of ajointly sponsored pension plan is an €ligibility requirement for entitlement to receive an ancillary
benefit, the administrator shall be deemed to have given the consent.

(8) [Usein calculating pension benefit] A benefit described in clause (1.3) (a), (b) or (c) for which a member has met all
eligibility requirements under this section shall be included in calculating the member's pension benefit or the commuted
value of the pension benefit.

75. (1) [Liability of employer on wind up] Where a pension planiswound up, the employer shall pay into the pension fund,

(a) an amount equal to the total of al payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Superintendent declares that the Guarantee Fund applies to the pension plan,

(i) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and

(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.
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2005 CarswellOnt 1724
Ontario Superior Court of Justice [Commercial List]

Warehouse Drug Store Ltd., Re

2005 CarswellOnt 1724, 11 C.B.R. (5th) 323, 138 A.C.W.S. (3d) 1009

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF THE
WAREHOUSE DRUG STORE LTD. AND THE COMPANIES LISTED IN SCHEDULE "A" HERETO

APPLICATION UNDER THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

Farley J.

Heard: April 29, 2005
Judgment: April 29, 2005
Docket: 05-CL-5880

Counsel: Frank Spizzirri for Applicants

Robert Chadwick for Proposed Monitor

Aubrey Kauffman for CIT BUsiness Credit Canada Inc.
Raymond Slattery for McK esson Canada Corporation

Subject: Insolvency; Civil Practice and Procedure

Headnote
Bankruptcy and insolvency --- Proposal — Companies Creditors Arrangement Act — Application of Act

Applicant debtors applied for order under Companies Creditors Arrangement Act — Application granted — Debtors
qualified asto debt load of morethan $5 million and asto being debtorsrel ating to cash flow problems concerning liquidity
to meet ongoing expenses— Stay did not affect union grievances— Stay did not affect any government entity or regulator
relating to drug industry regarding any emergency action.

Table of Authorities

Statutes consider ed:

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
APPLICATION for order under Companies Creditors Arrangement Act.
Farley J.:

1 Theapplicantsqualify asto debt load of more than $5m and as to being debtor companiesrelating to the cash flow problems
concerning liquidity to meet ongoing expenses. In these circumstances and on the basis of the plan generally to immediately
functionally restrictive by downsizing, it is appropriate to grant CCAA order including stay.
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2 The stay does not affect any union grievances (I am informed that it is believed there are none outstanding) — but any
future ones, if any, will be dealt with inthe ordinary course. Aswell, the stay does not affect any government entity or regul ator
relating to the drug industry regarding any emergency action which they feel required to take.

3 CIT and McKesson, respectively the financier and chief supplier support the application.

4 Any interested person should (as | have previoudly indicated) not feel constrained about using the comeback clause — the
onus rests with the applicants notwithstanding the issuance of this order.

5 Order toissue as per my fiat.
Application granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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2006 CarswellOnt 264
Ontario Superior Court of Justice [Commercial List]

Muscletech Research & Development Inc., Re

2006 CarswellOnt 264, [2006] O.J. No. 167, 19 C.B.R. (5th) 54

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT
INC. AND THOSE ENTITIES LISTED ON SCHEDULE "A" HERETO

Farley J.

Heard: January 18, 2006
Judgment: January 18, 2006
Docket: 06-CL-6241

Counsel: Jay Carfagnini for Muscletech Research and Development Inc. et al.
Derrick Tay for Paul Gardiner, lovate Health Sciences Inc.
Natasha MacParland for RSM Richter Inc., Proposed Monitor

Subject: Insolvency

Headnote

Bankruptcy and insolvency --- Proposal — Companies Creditors Arrangement Act — Arrangements— Approval

by court — Miscellaneous issues

Group of companies applied for initial order under Act — Application granted — Companies were insolvent given
imbalance of assets to debt — Debt was over $5,000,000 threshold of Act — Stay of products liability actions against
companies would facilitate bona fide resolution discussions forming basis of plan of compromise — It was practical to
have actions involving applicants and non-applicants dealt with together as |atter were derivative — Companies were all

registered in Ontario and had substantial connection to it.

Table of Authorities

Cases considered by Farley J.:

Babcock & Wilcox Canada Ltd., Re (2000), 2000 CarswellOnt 704, 5 B.L.R. (3d) 75, 18 C.B.R. (4th) 157 (Ont. S.C.J.

[Commercid List]) — considered

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339, 1992 CarswellOnt

185 (Ont. Gen. Div.) — referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. Gen.

Div. [Commercial List]) — referred to

T. Eaton Co., Re (1997), 1997 CarswellOnt 1914, 46 C.B.R. (3d) 293 (Ont. Gen. Div.) — referred to
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Muscletech Research & Development Inc., Re, 2006 CarswellOnt 264
2006 CarswellOnt 264, [2006] O.J. No. 167, 19 C.B.R. (5th) 54

Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982
Chapter 15 — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

APPLICATION by group of companies for initial order pursuant to Companies Creditors Arrangement Act.
Farley J.:
1 Thisisashort endorsement which may be elaborated upon.

2 | am satisfied that the applicants are insolvent given their imbalance of assets to debt (both determined and contingent
liability asto product liability suits) and that the debt of the applicant group isover the $5 million threshold asto the CCAA test.

3 The product liability situation vis-a-vis the non-applicants appears to be in essence derivative of claims against the
applicants and it would neither be logical nor practical/functional to have that product liability litigation not be dealt with on
an all encompassing basis: see Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial
List]); T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.); Campeau v. Olympia & York Developments Ltd. (1992),
14 C.B.R. (3d) 303 (Ont. Gen. Div.). It is understood that this stay will likely facilitate the entering into of overall bona fide
resol ution meetings/discussions which would form the foundation of a plan of reorganization and compromise.

4 | further understand that the applicants, al of which are Canadian companies registered in Ontario and with the substantial
connections to thisjurisdiction as set out a paragraph 67 of the applicants factum:

67. In addition to the location of each Applicant's registered office, it is respectfully submitted that the following factors
further support afinding that each Applicant's COMI is Ontario, Canada:

(a) each of the Applicants was incorporated in Ontario;
(b) each Applicant's mailing addressis an Ontario address;
(c) the principals, directors and officers of the Applicants are residents of Ontario;

(d) all decision-making and control in respect of the Applicants, including product development, takes place at the
Applicants premises located in Ontario;

(e) the Applicants principal banking arrangements have been conducted in Ontario through the Canadian Imperial
Bank of Commerce; and

() all administrative functions associated with the Applicants and all of the employees that perform such functions,
including general accounting, financial reporting, budgeting and cash management, are conducted and situated in
Ontario.

will be making an application later today in the Southern District of New Y ork U.S. Bankruptcy Court for recognition, pursuant
to Chapter 15 of the US Bankruptcy Code, of the Initial Order which | am granting. In that respect, | would observe that as
| discussed in Babcock & Wilcox Canada Ltd., Re (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J. [Commercial List]), the courts of
Canada and of the US have long enjoyed a firm and ongoing relationship based on comity and commonalities of principles as
to, inter alia, bankruptcy and insolvency.
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5  Asthisorder today is being requested without notice to persons who may be affected, | would stress that these persons
are completely at liberty and encouraged to use the comeback clause found at paragraph 59 of the Initial Order. In that respect,
notwithstanding any order having previously been given, the onus rests with the applicants (and the applicants alone) to justify
ab initio the relief requested and previously granted. Comeback relief, however, cannot prejudicially affect the position of
parties who have relied bona fide on the previous order in question. This endorsement is to be provided to the creditors and
others receiving notice.

6  Order to issue as per my fiat.
Application granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individua court documents). All rights
reserved.
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2012 ONSC 3767
Ontario Superior Court of Justice [Commercial List]

Cinram International Inc., Re

2012 CarswellOnt 8413, 2012 ONSC 3767, 217 A.C.W.S. (3d) 11, 91 C.B.R. (5th) 46

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as Amended

And In the Matter of a Plan of Compromise or Arrangement of Cinram International Inc., Cinram
International Income Fund, CII Trust and The Companies Listed in Schedule "A" (Applicants)

Morawetz J.

Heard: June 25, 2012
Judgment: June 26, 2012
Docket: CV-12-9767-00CL

Counsel: Robert J. Chadwick, Melaney Wagner, Caroline Descours for Applicants

Steven Golick for Warner Electra-Atlantic Corp.

Steven Weisz for Pre-Petition First Lien Agent, Pre-Petition Second Lien Agent and DIP Agent
Tracy Sandler for Twentieth Century Fox Film Corporation

David Byers for Proposed Monitor, FTI Consulting Inc.

Subject: Insolvency

Headnote
Bankruptcy and insolvency --- Companies Creditors Arrangement Act — Initial application — Miscellaneous

C group of companies was replicator and distributor of CDs and DV Ds with operational footprint across North America
and Europe — C group experienced significant declines in revenue and EBITDA, and had insufficient funds to meet
their immediate cash requirements as result of liquidity challenges — C group sought protection of Companies' Creditors
Arrangement Act — C group brought application seeking initial order under Act, and relief including stay of proceedings
againgt third party non-applicant; authorization to make pre-filing payments, and approval of certain Court-ordered
charges over their assets relating to their DIP Financing, administrative costs, indemnification of their trustees, directors
and officers, Key Employee Retention Plan, and consent consideration — Application granted — Applicants met all
qualifications established for relief under Act — Chargesreferenced ininitial order were approved — Relief requested in
initial order was extensive and went beyond what court usually considers on initial hearing; however, in circumstances,
requested relief was appropriate — Applicants spent considerable time reviewing their aternatives and did so in
consultative manner with their senior secured lenders — Senior secured lenders supported application, notwithstanding
that it was clear that they would suffer significant shortfall on their positions.

Bankruptcy and insolvency --- Companies Creditors Arrangement Act — Initial application — Procedure —
Miscellaneous

C group of companies was replicator and distributor of CDs and DV Ds with operational footprint across North America
and Europe — C group experienced significant declines in revenue and EBITDA, and had insufficient funds to meet
their immediate cash requirements as result of liquidity challenges — C group brought application seeking initial order
under Companies Creditors Arrangement Act and other relief, including authorization for C International to act asforeign
representative in within proceedings to seek recognition order under Chapter 15 of U.S. Bankruptcy Code on basis that
Ontario, Canada was Centre of Main Interest (COMI) of applicants — Application granted on other grounds — It is
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function of receiving court, inthiscase, U.S. Bankruptcy Court for District of Delaware, to make determination onlocation
of COMI and to determine whether present proceeding is foreign main proceeding for purposes of Chapter 15.

Bankruptcy and insolvency --- Companies Creditors Arrangement Act — Initial application — Grant of stay —
Miscellaneous

Stay against third party non-applicant — C group of companies was replicator and distributor of CDs and DVDs with
operational footprint across North America and Europe — C group experienced significant declines in revenue and
EBITDA, and had insufficient fundsto meet their immediate cash requirements as result of liquidity challenges— C group
sought protection of Companies Creditors Arrangement Act — C LP was not applicant in proceedings; however, C LP
formed part of C group's income trust structure with C Fund, ultimate parent of C group — C group brought application
seeking initial order under Act, including stay of proceedings against C LP — Application granted — Applicants met all
qualifications established for relief under Act — Charges referenced ininitial order were approved — Relief requested in
initial order was extensive and went beyond what court usually considers on initial hearing; however, in circumstances,
requested relief was appropriate.

Table of Authorities

Cases considered by Morawetz J..
Brainhunter Inc., Re (2009), 2009 CarswellOnt 7627 (Ont. S.C.J. [Commercial List]) — referred to

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 36, 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) —
referred to

Canwest Global Communications Corp., Re (2009), 2009 CarswellOnt 6184, 59 C.B.R. (5th) 72 (Ont. S.C.J.
[Commercid List]) — considered

Canwest Publishing Inc./Publications Canwest Inc., Re (2010), 63 C.B.R. (5th) 115, 2010 CarswellOnt 212, 2010
ONSC 222 (Ont. S.C.J. [Commercial List]) — considered

Fraser Papers Inc., Re (2009), 2009 CarswellOnt 3658, 56 C.B.R. (5th) 194 (Ont. S.C.J. [Commercial List]) —
referred to

Global Light Telecommunications Inc., Re (2004), 2004 BCSC 745, 2004 CarswelIBC 1249, 2 C.B.R. (5th) 210, 33
B.C.L.R. (4th) 155 (B.C. S.C.) — referred to

Grant Forest Products Inc., Re (2009), 2009 CarswellOnt 4699, 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial List])
— considered

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 1990 CarswelIBC 394, 4 C.B.R.
(3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136 (B.C. CA.) —
referred to

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. Gen.
Div. [Commercial List]) — referred to

Nova Metal Products|nc. v. Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. Elan
Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — referred to
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Priszm Income Fund, Re (2011), 2011 ONSC 2061, 2011 CarswellOnt 2258, 75 C.B.R. (5th) 213 (Ont. S.C.J.) —
referred to

Serra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of Canada
Ltd. v. Serra Club of Canada) 18 C.P.R. (4th) 1, 44 C.E.L.R. (N.S.) 161, (sub nom. Atomic Energy of Canada Ltd. v.
Serra Club of Canada) 211 D.L.R. (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40 Admin. L.R. (3d) 1, 2002
SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of Canada Ltd. v. Serra Club of
Canada) 93 C.R.R. (2d) 219, [2002] 2 S.C.R. 522 (S.C.C.) — considered

Sno-Forest Corp., Re (2012), 2012 CarswellOnt 4117, 2012 ONSC 2063 (Ont. S.C.J. [Commercia List]) —
considered

Selco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) — referred to
Selco Inc., Re (2004), 2004 CarswellOnt 2936 (Ont. C.A.) — referred to
Selco Inc., Re (2004), 338 N.R. 196 (note), 2004 CarswellOnt 5200, 2004 CarswellOnt 5201 (S.C.C.) — referred to

Sulphur Corp. of Canada Ltd., Re (2002), 2002 CarswellAlta 896, 2002 ABQB 682, [2002] 10 W.W.R. 491, 5 Alta.
L.R. (4th) 251, 319 A.R. 152, 35 C.B.R. (4th) 304 (Alta. Q.B.) — referred to

T. Eaton Co., Re (1997), 1997 CarswellOnt 1914, 46 C.B.R. (3d) 293 (Ont. Gen. Div.) — referred to

Timminco Ltd., Re (2012), 2012 CarswellOnt 1466, 2012 ONSC 948, 95 C.C.P.B. 222, 86 C.B.R. (5th) 171 (Ont.
S.C.J. [Commercial List]) — referred to

Timminco Ltd., Re (2012), 2012 ONSC 106, 2012 CarswellOnt 1059, 89 C.B.R. (5th) 127 (Ont. S.C.J. [Commercial
List]) — considered

Timminco Ltd., Re (2012), 2012 ONSC 506, 95 C.C.P.B. 48, 2012 CarswellOnt 1263, 85 C.B.R. (5th) 169 (Ont.
S.C.J. [Commercial List]) — considered

Woodward'sLtd., Re (1993), 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257, 1993 CarswellBC 530 (B.C. S.C.) — referred
to

Statutes consider ed:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

S. 2 "insolvent person” — considered

Bankruptcy Code, 11 U.S.C. 1982
Chapter 15 — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
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S. 2(1) "company" — considered

S. 2(1) "debtor company" — considered

S. 3(1) — considered

S. 3(2) — considered

S. 11 — considered

s. 11.2[en. 1997, c. 12, s. 124] — considered

s. 11.2(1) [en. 1997, c. 12, s. 124] — considered
s. 11.2(2) [en. 1997, c. 12, s. 124] — considered
s. 11.2(4) [en. 1997, c. 12, s. 124] — considered
s. 11.4 [en. 1997, c. 12, s. 124] — considered

s. 11.51 [en. 2005, c. 47, s. 128] — considered

s. 11.52 [en. 2005, c. 47, s. 128] — considered

APPLICATION by group of debtor companiesfor initial order and other relief under Companies Creditors Arrangement Act.
Morawetz J.:

1 CinramInternationa Inc. ("CII"), Cinram International Income Fund (" Cinram Fund"), ClIl Trust and the Companies|isted
in Schedule "A" (collectively, the "Applicants") brought this application seeking an initial order (the "Initial Order") pursuant
to the Companies' Creditors Arrangement Act ("CCAA"). The Applicants also request that the court exerciseitsjurisdiction to
extend a stay of proceedings and other benefits under the Initial Order to Cinram International Limited Partnership ("Cinram
LP", collectively with the Applicants, the "CCAA Parties").

2 Cinram Fund, together withitsdirect and indirect subsidiaries (collectively, "Cinram" or the" Cinram Group") isareplicator
and distributor of CDsand DV Ds. Cinram has adiversified operational footprint across North Americaand Europe that enables
it to meet the replication and logistics demands of its customers.

3 The evidentiary record establishes that Cinram has experienced significant declines in revenue and EBITDA, which,
according to Cinram, are aresult of the economic downturn in Cinram's primary markets of North America and Europe, which
impacted consumers' discretionary spending and adversely affected the entire industry.

4  Cinram advises that over the past severa years it has continued to evaluate its strategic alternatives and rationalize its
operating footprint in order to attempt to balance its ongoing operations and financial challenges with its existing debt levels.
However, despite cost reductions and recapitalized initiatives and the implementation of avariety of restructuring alternatives,
the Cinram Group has experienced a number of challenges that has led to it seeking protection under the CCAA.

5 Counsal to Cinram outlined the principal objectives of these CCAA proceedings as:
(i) to ensure the ongoing operations of the Cinram Group;

(ii) to ensure the CCAA Parties have the necessary availability of working capital funds to maximize the ongoing
business of the Cinram Group for the benefit of its stakeholders; and
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(iii) to complete the sale and transfer of substantially al of the Cinram Group's business as a going concern (the
"Proposed Transaction").

6 Cinram contemplatesthat these CCAA proceedingswill bethe primary court supervised restructuring of the CCAA Parties.
Cinram has operations in the United States and certain of the Applicants are incorporated under the laws of the United States.
Cinram, however, takes the position that Canada is the nerve centre of the Cinram Group.

7  The Applicants also seek authorization for Cinram International ULC ("Cinram ULC") to act as "foreign representative”
in the within proceedings to seek a recognition order under Chapter 15 of the United States Bankruptcy Code (" Chapter 15").
Cinram advises that the proceedings under Chapter 15 are intended to ensure that the CCAA Parties are protected from creditor
actionsin the United States and to assist with the global implementation of the Proposed Transaction to be undertaken pursuant
to these CCAA proceedings.

8 Counsd to the Applicants submits that the CCAA Parties are part of a consolidated businessin Canada, the United States
and Europe that is headquartered in Canada and operationally and functionally integrated in many significant respects. Cinram
is one of the world's largest providers of pre-recorded multi-media products and related logistics services. It has facilitiesin
North America and Europe, and it:

(i) manufactures DV Ds, blue ray disks and CDs, and provides distribution services for motion picture studios, music
|abels, video game publishers, computer software companies, telecommunication companies and retailers around the
world;

(it) provides various digital media services through One K Studios, LLC; and

(iii) providesretail inventory control and forecasting services through Cinram Retail Services LLC (collectively, the
"Cinram Business").

9 Cinram contemplates that the Proposed Transaction could allow it to restore itself as a market leader in the industry.
Cinram takes the position that it requires CCAA protection to provide stability to its operations and to complete the Proposed
Transaction.

10  The Proposed Transaction has the support of the lenders forming the steering committee with respect to Cinram's First
Lien Credit Facilities (the " Steering Committee"), the members of which have been subject to confidentiality agreements and
represent 40% of theloans under Cinram'sFirst Lien Credit Facilities (the"Initial Consenting Lenders"). Cinram also anticipates
further support of the Proposed Transaction from additional lendersunder its credit facilitiesfoll owing the public announcement
of the Proposed Transaction.

11  Cinram Fundisthedirect or indirect parent and sole shareholder of all of the subsidiariesin Cinram's corporate structure.
A simplified corporate structure of the Cinram Group showing all of the CCAA Parties, including the designation of the
CCAA Parties business segments and certain non-filing entities, is set out in the Pre-Filing Report of FTI Consulting Inc. (the
"Monitor") at paragraph 13. A copy is attached as Schedule "B".

12 Cinram Fund, Cll, Cinram International General Partner Inc. (" Cinram GP"), Cll Trust, Cinram UL C and 1362806 Ontario
Limited are the Canadian entities in the Cinram Group that are Applicants in these proceedings (collectively, the "Canadian
Applicants"). Cinram Fund and CII Trust are both open-ended limited purpose trusts, established under the laws of Ontario,
and each of the remaining Canadian Applicantsisincorporated pursuant to Federal or Provincial legislation.

13 Cinram (US) Holdings Inc. ("CUSH"), Cinram Inc., IHC Corporation ("IHC"), Cinram Manufacturing, LLC ("Cinram
Manufacturing"), Cinram Distribution, LLC ("Cinram Distribution"), Cinram Wireless, LLC ("Cinram Wireless'), Cinram
Retail Services, LLC ("Cinram Retail") and One K Studios, LLC ("One K") are the U.S. entities in the Cinram Group that are
Applicants in these proceedings (collectively, the "U.S. Applicants"). Each of the U.S. Applicants is incorporated under the
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laws of Delaware, with the exception of One K, which isincorporated under the laws of California. On May 25, 2012, each of
the U.S. Applicants opened a new Canadian-based bank account with J.P. Morgan.

14  Cinram LPis not an Applicant in these proceedings. However, the Applicants seek to have a stay of proceedings and
other relief under the CCAA extended to Cinram LP asit forms part of Cinram'sincome trust structure with Cinram Fund, the
ultimate parent of the Cinram Group.

15 Cinram's European entities are not part of these proceedings and it is not intended that any insolvency proceedings
will be commenced with respect to Cinram's European entities, except for Cinram Optical Discs SAC, which has commenced
insolvency proceedingsin France.

16 The Cinram Group's principal source of long-term debt is the senior secured credit facilities provided under credit
agreements known asthe "First-Lien Credit Agreement” and the " Second-Lien Credit Agreement" (together with the First-Lien
Credit Agreement, the "Credit Agreements").

17 All of the CCAA Parties, with the exception of Cinram Fund, Cinram GP, Cll Trust and Cinram LP (collectively, the
"Fund Entities"), are borrowers and/or guarantors under the Credit Agreements. The obligations under the Credit Agreements
are secured by substantially all of the assets of the Applicants and certain of their European subsidiaries.

18 Asat March 31, 2012, there was approximately $233 million outstanding under the First-Lien Term Loan Facility; $19
million outstanding under the First-Lien Revolving Credit Facilities; approximately $12 million of letter of credit exposure
under the First-Lien Credit Agreement; and approximately $12 million outstanding under the Second-Lien Credit Agreement.

19  Cinram advises that in light of the financial circumstances of the Cinram Group, it is not possible to obtain additional
financing that could be used to repay the amounts owing under the Credit Agreements.

20  Mr. John Bell, Chief Financial Officer of ClI, stated in his affidavit that in connection with certain defaults under the
Credit Agreements, aseries of waiverswas extended from December 2011 to June 30, 2012 and that upon expiry of thewaivers,
the lenders have the ability to demand immediate repayment of the outstanding amounts under the Credit Agreements and
the borrowers and the other Applicants that are guarantors under the Credit Agreements would be unable to meet their debt
obligations. Mr. Bell further stated that there is no reasonabl e expectation that Cinram would be able to serviceits debt load in
the short to medium term given forecasted net revenues and EBITDA for the remainder of fiscal 2012, fiscal 2013, and fiscal
2014. The cash flow forecast attached to his affidavit indicates that, without additional funding, the Applicants will exhaust
their available cash resources and will thus be unable to meet their obligations as they become due.

21  TheApplicants request a stay of proceedings. They take the position that in light of their financial circumstances, there
could be avast and significant erosion of value to the detriment of all stakeholders. In particular, the Applicants are concerned
about the following risks, which, because of the integration of the Cinram business, also apply to the Applicants subsidiaries,
including Cinram LP:

(a) the lenders demanding payment in full for money owing under the Credit Agreements;
(b) potential termination of contracts by key suppliers; and
(c) potential termination of contracts by customers.

22 Asindicated in the cash flow forecast, the Applicants do not have sufficient funds available to meet their immediate cash
requirements as a result of their current liquidity challenges. Mr. Bell states in his affidavit that the Applicants require access
to Debtor-In-Possession ("DIP") Financing in the amount of $15 millions to continue operations while they implement their
restructuring, including the Proposed Transaction. Cinram has negotiated a DIP Credit Agreement with the lenders forming
the Steering Committee (the "DIP Lenders") through J.P. Morgan Chase Bank, NA as Administrative Agent (the "DIP Agent")
whereby the DIP Lenders agree to provide the DIP Financing in the form of aterm loan in the amount of $15 million.
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23 The Applicants also indicate that during the course of the CCAA proceedings, the CCAA Parties intend to generally
make payments to ensure their ongoing business operations for the benefit of their stakeholders, including obligationsincurred
prior to, on, or after the commencement of these proceedings relating to:

(a) the active employment of employeesin the ordinary course;

(b) suppliers and service providersthe CCAA Parties and the Monitor have determined to be critical to the continued
operation of the Cinram business;

(c) certain customer programs in place pursuant to existing contracts or arrangements with customers; and
(d) inter-company payments among the CCAA Parties in respect of, among other things, shared services.

24 Mr. Bell statesthat the ability to make these payments relating to critical suppliers and customer programs is subject to
a consultation and approval process agreed to among the Monitor, the DIP Agent and the CCAA Parties.

25  The Applicants also request an Administration Charge for the benefit of the Monitor and Moelis and Company, LLC
("Moslis"), an investment bank engaged to assist Cinram in a comprehensive and thorough review of its strategic alternatives.

26 In addition, the directors (and in the case of Cinram Fund and CIl Trust, the Trustees, referred to collectively with
the directors as the "Directors/Trustees') requested a Director's Charge to provide certainty with respect to potential personal
liability if they continueintheir current capacities. Mr. Bell statesthat in order to complete a successful restructuring, including
the Proposed Transaction, the Applicants require the active and committed involvement of their Directors/Trustees and officers.
Further, Cinram's insurers have advised that if Cinram was to file for CCAA protection, and the insurers agreed to renew the
existing D& O policies, there would be a significant increase in the premium for that insurance.

27  Cinram has also developed a key employee retention program (the "KERP") with the principal purpose of providing an
incentive for eligible employees, including eligible officers, to remain with the Cinram Group despite its financial difficulties.
The KERP has been reviewed and approved by the Board of Trustees of the Cinram Fund. The KERP includes retention
payments (the "KERP Retention Payments") to certain existing employees, including certain officers employed at Canadian
and U.S. Entities, who are critical to the preservation of Cinram's enterprise value.

28  Cinram also advises that on June 22, 2012, Cinram Fund, the borrowers under the Credit Agreements, and the Initial
Consenting Lenders entered into a support agreement pursuant to which the Initial Consenting Lenders agreed to support the
Proposed Transaction to be pursued through these CCAA proceedings (the " Support Agreement™).

29 Pursuant to the Support Agreement, lenders under the First-Lien Credit Agreement who execute the Support Agreement or
Consent Agreement prior to July 10, 2012 (the" Consent Date") are entitled to receive consent consideration (the "Early Consent
Consideration™) egual to 4% of the principal amount of loans under the First-Lien Credit Agreement held by such consenting
lenders as of the Consent Date, payable in cash from the net sale proceeds of the Proposed Transaction upon distribution of
such proceedsin the CCAA proceedings.

30 Mr. Bell statesthat it is contemplated that the CCAA proceedings will be the primary court-supervised restructuring of
the CCAA Parties. He states that the CCAA Parties are part of a consolidated businessin Canada, the United States and Europe
that is headquartered in Canada and operationally and functionally integrated in many significant respects. Mr. Bell further
states that although Cinram has operations in the United States, and certain of the Applicants are incorporated under the laws
of the United States, it is Ontario that is Cinram's home jurisdiction and the nerve centre of the CCAA Parties’ management,
business and operations.

31 The CCAA Parties have advised that they will be seeking a recognition order under Chapter 15 to ensure that they are
protected from creditor actions in the United States and to assist with the global implementation of the Proposed Transaction.
Thus, the Applicants seek authorization in the Proposed Initial Order for:
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Cinram ULC to seek recognition of these proceedings as "foreign main proceedings' and to seek such additional relief
required in connection with the prosecution of any sale transaction, including the Proposed Transaction, as well as
authorization for the Monitor, as a court-appointed officer, to assist the CCAA Parties with any matters relating to any of
the CCAA Parties subsidiaries and any foreign proceedings commenced in relation thereto.

32 Mr. Bell further states that the Monitor will be actively involved in assisting Cinram ULC as the foreign representative
of the Applicantsin the Chapter 15 proceedings and will assist in keeping this court informed of developmentsin the Chapter
15 proceedings.

33 Thefactsrelatingto the CCAA Parties, the Cinram business, and the requested relief arefully set out in Mr. Bell's affidavit.

34  Counsel to the Applicants filed a comprehensive factum in support of the requested relief in the Initial Order. Part 111
of the factum sets out the issues and the law.

35 Therdlief requested in the form of the Initial Order is extensive. It goes beyond what this court usually considers on an
initial hearing. However, in the circumstances of this case, | have been persuaded that the requested relief is appropriate.

36 In making this determination, | have taken into account that the Applicants have spent a considerable period of time
reviewing their alternatives and have done so in a consultative manner with their senior secured lenders. The senior secured
lenders support this application, notwithstanding that it is clear that they will suffer a significant shortfall on their positions.
It is also noted that the Early Consent Consideration will be available to lenders under the First-Lien Credit Agreement who
execute the Support Agreement prior to July 10, 2012. Thus, all of these lenders will have the opportunity to participate in
this arrangement.

37 Aspreviously indicated, the Applicants factum is comprehensive. The submissions on the law are extensive and cover al
of the outstanding issues. It provides a fulsome review of the jurisprudence in the area, which for purposes of this application,
| accept. For this reason, paragraphs 41-96 of the factum are attached as Schedule "C" for reference purposes.

38 The Applicants have also requested that the confidential supplement — which contains the KERP summary listing the
individual KERP Payments and certain DIP Schedules— be sealed. | am satisfied that the KERP summary containsindividually
identifiable information and compensation information, including sensitive salary information, about the individuals who are
covered by the KERP and that the DIP schedules contain sensitive competitive information of the CCAA Parties which should
also be treated as being confidential. Having considered the principals of Serra Club of Canada v. Canada (Minister of
Finance), [2002] 2 S.C.R. 522 (S.C.C.), | accept the Applicants’ submission on this issue and grant the requested sealing order
in respect of the confidential supplement.

39 Findly, the Applicants have advised that they intend to proceed with a Chapter 15 application on June 26, 2012 before the
United States Bankruptcy Court in the District of Delaware. | am given to understand that Cinram ULC, as proposed foreign
representative, will be seeking recognition of the CCAA proceedings as "foreign main proceedings' on the basis that Ontario,
Canadaisthe Centre of Main Interest or "COMI" of the CCAA Applicants.

40 In his affidavit at paragraph 195, Mr. Bell states that the CCAA Parties are part of a consolidated business that is
headquartered in Canada and operationally and functionally integrated in many significant respects and that, as aresult of the
following factors, the Applicants submit the COMI of the CCAA Partiesis Ontario, Canada:

(@) the Cinram Group is managed on a consolidated basis out of the corporate headquartersin Toronto, Ontario, where
corporate-level decision-making and corporate administrative functions are centralized;

(b) key contracts, including, among others, major customer service agreements, are negotiated at the corporate level
and created in Canada;
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(c) the Chief Executive Officer and Chief Financial Officer of Cll, who are also directors, trustees and/or officers of
other entities in the Cinram Group, are based in Canada;

(d) meetings of the board of trustees and board of directors typically take place in Canada;

(e) pricing decisions for entitiesin the Cinram Group are ultimately made by the Chief Executive Officer and Chief
Financial Officer in Toronto, Ontario;

(f) cash management functions for Cinram's North American entities, including the administration of Cinram's
accounts receivable and accounts payable, are managed from Cinram's head office in Toronto, Ontario;

(g) although certain bookkeeping, invoicing and accounting functions are performed locally, corporate accounting,
treasury, financia reporting, financia planning, tax planning and compliance, insurance procurement services and
internal audits are managed at a consolidated level in Toronto, Ontario;

(h) information technology, marketing, and real estate services are provided by Cll at the head office in Toronto,
Ontario;

(i) with the exception of routine maintenance expenditures, all capital expenditure decisions affecting the Cinram
Group are managed in Toronto, Ontario;

(j) new business development initiatives are centralized and managed from Toronto, Ontario; and

(k) research and development functions for the Cinram Group are corporate-level activities centralized at Toronto,
Ontario, including the Cinram Group's corporate-level research and development budget and strategy.

41 Counsel submits that the CCAA Parties are highly dependent upon the critical business functions performed on their
behalf from Cinram'’s head office in Toronto and would not be able to function independently without significant disruptions
to their operations.

42 Theabovecommentswith respect to the COMI are provided for informational purposesonly. Thiscourt clearly recognizes
that it is the function of the receiving court — in this case, the United States Bankruptcy Court for the District of Delaware —
to make the determination on the location of the COMI and to determine whether this CCAA proceeding is a "foreign main
proceeding” for the purposes of Chapter 15.

43  Intheresult, | am satisfied that the Applicants meet all of the qualifications established for relief under the CCAA and |
have signed the Initial Order in the form submitted, which includes approvals of the Charges referenced in the Initial Order.

Schedule" A"
Additional Applicants
Cinram International General Partner Inc.
Cinram International ULC
1362806 Ontario Limited
Cinram (U.S.) Holdings Inc.
Cinram, Inc.

IHC Corporation
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Cinram Manufacturing LLC
Cinram Distribution LLC
Cinram WirelessLLC
Cinram Retail Services, LLC
OneK Studios, LLC

Schedule" B"

TOAL hpphicant — Canadian Entity

CEAM hpplicant = US Entity

Mot 3 CCAA Applicant ~
Europsan Entity

mEO

Cinrars Manofscturing LEC

il S

Clnr e Dégeeibuthon LAC

Graphic1
Schedule" C"
A. The Applicants Are" Debtor Companies' to Which the CCAA Applies

41. The CCAA applies in respect of a "debtor company" (including a foreign company having assets or doing business in
Canada) or "affiliated debtor companies” where the total of claims against such company or companies exceeds $5 million.

CCAA, Section 3(1).

42. The Applicants are eligible for protection under the CCAA because each is a"debtor company” and the total of the claims
against the Applicants exceeds $5 million.

(1) The Applicants are Debtor Companies
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43. The terms "company" and "debtor company” are defined in Section 2 of the CCAA asfollows:

"company” means any company, corporation or legal person incorporated by or under an Act of Parliament or of the
legislature of aprovince and any incorporated company having assets or doing businessin Canada, wherever incorporated,
and any incometrust, but does not include banks, authorized foreign banks within the meaning of section 2 of the Bank Act,
railway or telegraph companies, insurance companies and companies to which the Trust and Loan Companies Act applies.

"debtor company” means any company that:
(@) is bankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of the Bankruptcy and Insolvency Act or is deemed
insolvent within the meaning of the Winding-Up and Restructuring Act, whether or not proceedingsin respect of the
company have been taken under either of those Acts;

(c) has made an authorized assignment or against which a receiving order has been made under the Bankruptcy and
Insolvency Act; or

(d) isinthe course of being wound up under the Winding-Up and Restructuring Act because the company isinsolvent.
CCAA, Section 2 ("company" and "debtor company").
44. The Applicants are debtor companies within the meaning of these definitions.
(2) The Applicants are " companies’
45. The Applicants are "companies' because:

a. with respect to the Canadian Applicants, each isincorporated pursuant to federal or provincial legislation or, in the case
of Cinram Fund and ClIl Trust, is anincome trust; and

b. with respect to the U.S. Applicants, each is an incorporated company with certain funds in bank accounts in Canada
opened in May 2012 and therefore each is a company having assets or doing business in Canada.

Bell Affidavit at paras. 4, 80, 84, 86, 91, 94, 98, 102, 105, 108, 111, 114, 117, 120, 123, 212; Application Record, Tab 2.

46. The test for "having assets or doing businessin Canada’ is digunctive, such that either "having assets" in Canadaor "doing
businessin Canada’ is sufficient to qualify an incorporated company as a"company" within the meaning of the CCAA.

47. Having only nominal assets in Canada, such as funds on deposit in a Canadian bank account, brings aforeign corporation
within the definition of "company"”. In order to meet the threshold statutory requirements of the CCAA, an applicant need only
be in technical compliance with the plain words of the CCAA.

Canwest Global Communications Corp., Re (2009), 59 C.B.R. (5th) 72 (Ont. S.C.J. [Commercial List]) at para. 30
[Canwest Global]; Book of Authorities of the Applicants ("Book of Authorities"), Tab 1.

Global Light Telecommunications Inc., Re (2004), 2 C.B.R. (5th) 210 (B.C. S.C.) at para. 17 [Global Light]; Book of
Authorities, Tab 2.

48. The Courts do not engage in a quantitative or qualitative analysis of the assets or the circumstances in which the assets
were created. Accordingly, the use of "instant" transactions immediately preceding a CCAA application, such as the creation
of "instant debts' or "instant assets" for the purposes of bringing an entity within the scope of the CCAA, has received judicial
approval as alegitimate device to bring a debtor within technical requirements of the CCAA.
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Global Light Telecommunications Inc., Re, supra at para. 17; Book of Authorities, Tab 2.

Cadillac FairviewInc., Re(1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]) at paras. 5-6; Book of Authorities,
Tab 3.

Nova Metal Productsinc. v. Comiskey (Trusteeof) (1990), 1 O.R. (3d) 289 (Ont. C.A.) at paras. 74, 83; Book of Authorities,
Tab 4.

(3) The Applicants are insolvent

49. The Applicants are "debtor companies' as defined in the CCAA because they are companies (as set out above) and they
are insolvent.

50. Theinsolvency of the debtor isassessed asof thetime of filing the CCAA application. The CCAA doesnot defineinsol vency.
Accordingly, in interpreting the meaning of "insolvent”, courts have taken guidance from the definition of "insolvent person”
in Section 2(1) of the Bankruptcy and Insolvency Act (the "BIA™), which defines an "insolvent person™ as a person (i) who is
not bankrupt; and (ii) who resides, carries on business or has property in Canada; (iii) whose liabilitiesto creditors provable as
claims under the BIA amount to one thousand dollars; and (iv) who is "insolvent" under one of the following tests:

a. isfor any reason unable to meet his obligations as they generally become due;
b. has ceased paying his current obligations in the ordinary course of business as they generally become due; or

c. the aggregate of his property isnot, at afair valuation, sufficient, or if disposed of at afairly conducted sale under lega
process, would not be sufficient to enable payment of al his obligations, due and accruing due.

BIA, Section 2 ("insolvent person™).

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercia List]); leave to appeal to C.A. refused [2004] O.J.
No. 1903 (Ont. C.A.); leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336 (S.C.C.), at para.4 [Selco]; Book of
Authorities, Tab 5.

51. These tests for insolvency are digunctive. A company satisfying any one of these tests is considered insolvent for the
purposes of the CCAA.

Selco Inc., Re, supra at paras. 26 and 28; Book of Authorities, Tab 5.

52. A company is also insolvent for the purposes of the CCAA if, at the time of filing, there is a reasonably foreseeable
expectation that there is alooming liquidity condition or crisis that would result in the company being unable to pay its debts
asthey generally become dueif a stay of proceedings and ancillary protection are not granted by the court.

Selco Inc., Re, supra at para. 40; Book of Authorities, Tab 5.

53. The Applicants meet both the traditional test for insolvency under the BIA and the expanded test for insolvency based on
alooming liquidity condition as aresult of the following:

a The Applicants are unable to comply with certain financial covenants under the Credit Agreements and have entered
into a series of waivers with their lenders from December 2011 to June 30, 2012.

b. Werethe Lendersto accel erate the amounts owing under the Credit Agreements, the Borrowers and the other Applicants
that are Guarantors under the Credit Agreements would be unable to meet their debt obligations. Cinram Fund would be
the ultimate parent of an insolvent business.
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d. The Applicants have been unable to repay or refinance the amounts owing under the Credit Agreements or find an out-
of-court transaction for the sale of the Cinram Business with proceeds that equal or exceed the amounts owing under the
Credit Agreements.

e. Reduced revenues and EBITDA and increased borrowing costs have significantly impaired Cinram's ability to service
its debt obligations. There is no reasonable expectation that Cinram will be able to service its debt load in the short to
medium term given forecasted net revenues and EBITDA for the remainder of fiscal 2012 and for fiscal 2013 and 2014.

f. The decline in revenues and EBITDA generated by the Cinram Business has caused the value of the Cinram Business
to decline. As aresult, the aggregate value of the Property, taken at fair value, is not sufficient to allow for payment of
all of the Applicants' obligations due and accruing due.

g. The Cash Flow Forecast indicates that without additional funding the Applicants will exhaust their available cash
resources and will thus be unable to meet their obligations as they become due.

Bell Affidavit, paras. 23, 179-181, 183, 197-199; Application Record, Tab 2.
(4) The Applicants are affiliated companies with claims outstanding in excess of $5 million

54. The Applicants are affiliated debtor companies with total claims exceeding 5 million dollars. Therefore, the CCAA applies
to the Applicants in accordance with Section 3(1).

55. Affiliated companies are defined in Section 3(2) of the CCAA asfollows:

a. companies are affiliated companies if one of them is the subsidiary of the other or both are subsidiaries of the same
company or each is controlled by the same person; and

b. two companies are affiliated with the same company at the same time are deemed to be affiliated with each other.
CCAA, Section 3(2).

56. ClI, CIl Trust and all of the entities listed in Schedule "A" hereto are indirect, wholly owned subsidiaries of Cinram Fund;
thus, the Applicants are "affiliated companies’ for the purpose of the CCAA.

Bell Affidavit, paras. 3, 71; Application Record, Tab 2.

57. All of the CCAA Parties (except for the Fund Entities) are each aBorrower and/or Guarantor under the Credit Agreements.
As at March 31, 2012 there was approximately $252 million of aggregate principal amount outstanding under the First Lien
Credit Agreement (plus approximately $12 million in letter of credit exposure) and approximately $12 million of aggregate
principal amount outstanding under the Second Lien Credit Agreement. The total claims against the Applicants far exceed $5
million.

Bell Affidavit, paras. 75; Application Record, Tab 2.
B. The Relief is Available under The CCAA and Consistent with the Purpose and Policy of the CCAA
(1) The CCAA isFlexible, Remedial Legidation

58. The CCAA is remedia legislation, intended to facilitate compromises and arrangements between companies and their
creditors as an aternative to bankruptcy. In particular during periods of financial hardship, debtors turn to the Court so that the
Court may apply the CCAA in aflexible manner in order to accomplish the statute's goal's. The Court should give the CCAA a
broad and liberal interpretation so as to encourage and facilitate successful restructurings whenever possible.
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Nova Metal Products Inc. v. Comiskey (Trustee of), supra at paras. 22 and 56-60; Book of Authorities, Tab 4. Lehndorff
General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at para. 5; Book of Authorities,
Tab 6.

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A)), at pp. 4 and 7; Book of
Authorities, Tab 7.

59. On numerous occasions, courts have held that Section 11 of the CCAA provides the courts with abroad and liberal power,
which is at their disposal in order to achieve the overall objective of the CCAA. Accordingly, an interpretation of the CCAA
that facilitates restructurings accords with its purpose.

Sulphur Corp. of Canada Ltd., Re (2002), 35 C.B.R. (4th) 304 (Alta. Q.B.) ("Sulphur") at para. 26; Book of Authorities,
Tab 8.

60. Given the nature and purpose of the CCAA, this Honourable Court has the authority and jurisdiction to depart from the
Model Order asis reasonable and necessary in order to achieve a successful restructuring.

(2) The Stay of Proceedings Against Non-Applicantsis Appropriate

61. Therelief sought in this application includes a stay of proceedings in favour of Cinram LP and the Applicants' direct and
indirect subsidiaries that are also party to an agreement with an Applicant (whether as surety, guarantor or otherwise) (each,
a"Subsidiary Counterparty"), including any contract or credit agreement. It is just and reasonable to grant the requested stay
of proceedings because:

a. the Cinram Business is integrated among the Applicants, Cinram LP and the Subsidiary Counterparties,

b. if any proceedings were commenced against Cinram LP, or if any of the third parties to such agreements were
to commence proceedings or exercise rights and remedies against the Subsidiary Counterparties, this would have a
detrimental effect on the Applicants’ ability to restructure and implement the Proposed Transaction and would lead to an
erosion of value of the Cinram Business; and

c. astay of proceedings that extends to Cinram LP and the Subsidiary Counterparties is necessary in order to maintain
stability with respect to the Cinram Business and maintain value for the benefit of the Applicants' stakeholders.

Bell Affidavit, paras. 185-186; Application Record, Tab 2.

62. The purpose of the CCAA isto preserve the status quo to enable a plan of compromise to be prepared, filed and considered
by the creditors:

In the interim, ajudge has great discretion under the CCAA to make order so as to effectively maintain the status quo in
respect of an insolvent company while it attempts to gain the approval of its creditors for the proposed compromise or
arrangement which will be to the benefit of both the company and its creditors.

Lehndorff General Partner Ltd., Re, supra at para. 5; Book of Authorities, Tab 6. Canwest Global Communications Corp.,
Re, supra at para. 27; Book of Authorities, Tab 1.

CCAA, Section 11.

63. The Court has broad inherent jurisdiction to impose stays of proceedings that supplement the statutory provisions of Section
11 of the CCAA, providing the Court with the power to grant a stay of proceedings whereiit is just and reasonable to do so,
including with respect to non-applicant parties.

Lehndorff General Partner Ltd., Re, supra at paras. 5 and 16; Book of Authorities, Tab 6.
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T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.) at para. 6; Book of Authorities, Tab 9.

64. The Courts have found it just and reasonable to grant a stay of proceedings against third party non-applicants in a number
of circumstances, including:

a. whereit isimportant to the reorganization process,

b. where the business operations of the Applicants and the third party non-applicants are intertwined and the third parties
are not subject to the jurisdiction of the CCAA, such as partnershipsthat do not qualify as"companies" within the meaning
of the CCAA,;

C. against non-applicant subsidiaries of a debtor company where such subsidiaries were guarantors under the note
indentures issued by the debtor company; and

d. against non-applicant subsidiaries relating to any guarantee, contribution or indemnity obligation, liability or claimin
respect of obligations and claims against the debtor companies.

Woodward's Ltd., Re (1993), 17 C.B.R. (3d) 236 (B.C. S.C.) at para. 31; Book of Authorities, Tab 10. Lehndorff General
Partner Ltd., Re, supra at para. 21; Book of Authorities, Tab 6.

Canwest Global Communications Corp., Re, supra at paras. 28 and 29; Book of Authorities, Tab 1.

Sno-Forest Corp., Re, 2012 ONSC 2063 (Ont. S.C.J. [Commercial List]) at paras. 5, 18, and 31; Book of Authorities,
Tab 11.

ReMAAX Corp, Initial Order granted June 12, 2008, Montreal 500-11-033561-081, (Que. Sup. Ct. [Commercia Division])
at para. 7; Book of Authorities, Tab 12.

65. The Applicants submit the balance of convenience favours extending the relief in the proposed Initial Order to Cinram LP
and the Subsidiary Counterparties. The business operations of the Applicants, Cinram L P and the Subsidiary Counterpartiesare
intertwined and the stay of proceedingsisnecessary to maintain stability and valuefor the benefit of the Applicants' stakehol ders,
aswell asallow an orderly, going-concern sale of the Cinram Business as an important component of its reorganization process.

(3) Entitlement to Make Pre-Filing Payments

66. To ensure the continued operation of the CCAA Parties' business and maximization of value in the interests of Cinram's
stakeholders, the Applicants seek authorization (but not a requirement) for the CCAA Parties to make certain pre-filing
payments, including: (a) payments to employees in respect of wages, benefits, and related amounts; (b) payments to suppliers
and service providers critical to the ongoing operation of the business; (c) payments and the application of creditsin connection
with certain existing customer programs; and (d) intercompany payments among the Applicants related to intercompany loans
and shared services. Payments will be made with the consent of the Monitor and, in certain circumstances, with the consent
of the Agent.

67. There is ample authority supporting the Court's general jurisdiction to permit payment of pre-filing obligations to persons
whose services are critical to the ongoing operations of the debtor companies. This jurisdiction of the Court is not ousted by
Section 11.4 of the CCAA, which became effective as part of the 2009 amendments to the CCAA and codified the Court's
practice of declaring a person to be a critical supplier and granting a charge on the debtor's property in favour of such critical
supplier. As noted by Pepall J. in Canwest Global Communications Corp., Re, the recent amendments, including Section 11.4,
do not detract from the inherently flexible nature of the CCAA or the Court's broad and inherent jurisdiction to make such
orders that will facilitate the debtor's restructuring of its business as a going concern.

Canwest Global Communications Corp., Re supra, at paras. 41 and 43; Book of Authorities, Tab 1.
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68. There are many cases since the 2009 amendments where the Courts have authorized the applicants to pay certain pre-filing
amounts where the applicants were not seeking a charge in respect of critical suppliers. In granting this authority, the Courts
considered a number of factors, including:

a. whether the goods and services were integral to the business of the applicants;
b. the applicants' dependency on the uninterrupted supply of the goods or services;
c. the fact that no payments would be made without the consent of the Monitor;

d. the Monitor's support and willingness to work with the applicants to ensure that payments to suppliersin respect of pre-
filing liabilities are minimized;

e. whether the applicants had sufficient inventory of the goods on hand to meet their needs; and

f. the effect on the debtors' ongoing operations and ability to restructure if they were unable to make pre-filing payments
to their critical suppliers.

Canwest Global Communications Corp., Re supra, at para. 43; Book of Authorities, Tab 1.

Brainhunter Inc., Re, [2009] O.J. No. 5207 (Ont. S.C.J. [Commercial List]) at para. 21 [Brainhunter]; Book of Authorities,
Tab 13.

Priszm Income Fund, Re (2011), 75 C.B.R. (5th) 213 (Ont. S.C.J.) at paras. 29-34; Book of Authorities, Tab 14.

69. The CCAA Parties rely on the efficient and expedited supply of products and services from their suppliers and service
providersin order to ensure that their operations continue in an efficient manner so that they can satisfy customer requirements.
The CCAA Parties operate in a highly competitive environment where the timely provision of their products and servicesis
essential in order for the company to remain a successful player in the industry and to ensure the continuance of the Cinram
Business. The CCAA Parties require flexibility to ensure adequate and timely supply of required products and to attempt to
obtain and negotiate credit termswith its suppliers and service providers. In order to accomplish this, the CCAA Partiesrequire
the ability to pay certain pre-filing amounts and post-filing payables to those suppliers they consider essential to the Cinram
Business, as approved by the Monitor. The Monitor, in determining whether to approve pre-filing payments as critical to the
ongoing business operations, will consider various factors, including the above factors derived from the caselaw.

Bell Affidavit, paras. 226, 228, 230; Application Record, Tab 2.

70. In addition, the CCAA Parties continued compliance with their existing customer programs, as described in the Bell
Affidavit, including the payment of certain pre-filing amounts owing under certain customer programs and the application of
certain credits granted to customers pre-filing to post-filing receivables, is essential in order for the CCAA Parties to maintain
their customer relationships as part of the CCAA Parties going concern business.

Bell Affidavit, paras. 234; Application Record, Tab 2.

71. Further, due to the operational integration of the businesses of the CCAA Parties, as described above, thereis a significant
volume of financial transactions between and among the A pplicants, including, among others, chargesby an Applicant providing
shared services to another Applicant of intercompany accounts due from the recipients of those services, and charges by a
Applicant that manufactures and furnishes products to another Applicant of inter-company accounts due from the receiving
entity.

Bell Affidavit, paras. 225; Application Record, Tab 2.
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72. Accordingly, the Applicants submit that it is appropriate in the present circumstances for this Honourable Court to exercise
itsjurisdiction and grant the CCAA Partiesthe authority to make the pre-filing payments described in the proposed Initial Order
subject to the terms therein.

(4) The Charges Are Appropriate

73. The Applicants seek approval of certain Court-ordered charges over their assets relating to their DIP Financing (defined
below), administrative costs, indemnification of their trustees, directors and officers, KERP and Support Agreement. The
Lenders and the Administrative Agent under the Credit Agreements, the senior secured facilities that will be primed by the
charges, have been provided with notice of the within Application. The proposed Initial Order does not purport to give the
Court-ordered charges priority over any other validly perfected security interests.

(A) DIP Lenders Charge

74. In the proposed Initial Order, the Applicants seek approval of the DIP Credit Agreement providing a debtor-in-possession
term facility in the principal amount of $15 million (the "DIP Financing"), to be secured by a charge over al of the assets and
property of the Applicantsthat are Borrowers and/or Guarantors under the Credit Agreements (the " Charged Property”) ranking
ahead of all other charges except the Administration Charge.

75. Section 11.2 of the CCAA expressly provides the Court the statutory jurisdiction to grant a debtor-in-possession ("DIP")
financing charge:

11.2(1) Interimfinancing - On application by a debtor company and on notice to the secured creditorswho are likely to be
affected by the security or charge, acourt may make an order declaring that all or part of the company's property is subject
to a security or charge — in an amount that the court considers appropriate — in favour of a person specified in the order
who agrees to lend to the company an amount approved by the court as being required by the company, having regard to
its cash-flow statement. The security or charge may not secure an obligation that exists before the order is made.

11.2(2) Priority — secured creditors — The court may order that the security or charge rank in priority over the claim
of any secured creditor of the company.

Timminco Ltd., Re, 211 A.C.W.S. (3d) 881 (Ont. S.C.J. [Commercia List]) [2012 CarswellOnt 1466] at para. 31; Book
of Authorities, Tab 15. CCAA, Section 11.2(1) and (2).

76. Section 11.2 of the CCAA sets out the following factors to be considered by the Court in deciding whether to grant a DIP
financing charge:

11.2(4) Factors to be considered — In deciding whether to make an order, the court is to consider, among other things,
(@) the period during which the company is expected to be subject to proceedings under this Act;
(b) how the company's business and financial affairs are to be managed during the proceedings;
(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect of
the company;

(e) the nature and value of the company's property;
(f) whether any creditor would be materially prejudiced as aresult of the security or charge; and

(9) the monitor's report referred to in paragraph 23(1)(b), if any.
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CCAA, Section 11.2(4).

77. The above list of factors is not exhaustive, and it may be appropriate for the Court to consider additional factors in
determining whether to grant a DIP financing charge. For example, in circumstances where funds to be borrowed pursuant
to a DIP facility were not expected to be immediately necessary, but applicants cash flow statements projected the need for
additional liquidity, the Court in granting the requested DIP charge considered the fact that the applicants ability to borrows
funds that would be secured by a charge would help retain the confidence of their trade creditors, employees and suppliers.

Canwest Publishing Inc./Publications Canwest Inc., Re (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List]) at
paras. 42-43 [Canwest Publishing]; Book of Authorities, Tab 16.

78. Courts in recent cross-border cases have exercised their broad power to grant charges to DIP lenders over the assets of
foreign applicants. In many of these cases, the debtors have commenced recognition proceedings under Chapter 15.

Re Catalyst Paper Corporation, Initial Order granted on January 31, 2012, Court File No. S-120712 (B.C.S.C.) [Catalyst
Paper]; Book of Authorities, Tab 17.

Angiotech, supra, Initial Order granted on January 28, 2011, Court File No. S-110587; Book of Authorities, Tab 18

Fraser PapersInc., Re[2009 CarswellOnt 3658 (Ont. S.C.J. [Commercial List])], Initial Order granted on June 18, 2009,
Court File No. CV-09-8241-00CL; Book of Authorities, Tab 19.

79. As noted above, pursuant to Section 11.2(1) of the CCAA, aDIP financing charge may not secure an obligation that existed
before the order was made. The requested DIP Lenders' Charge will not secure any pre-filing obligations.

80. The following factors support the granting of the DIP Lenders Charge, many of which incorporate the considerations
enumerated in Section 11.2(4) listed above;

a. the Cash Flow Forecast indicates the Applicants will need additional liquidity afforded by the DIP Financing in order
to continue operations through the duration of these proposed CCAA Proceedings;

b. the Cinram Businessis intended to continue to operate on a going concern basis during these CCAA Proceedings under
the direction of the current management with the assistance of the Applicants' advisors and the Monitor;

c. the DIP Financing is expected to provide the Applicants with sufficient liquidity to implement the Proposed Transaction
through these CCAA Proceedingsand implement certain operational restructuring initiatives, which will materially
enhance the likelihood of a going concern outcome for the Cinram Business;

d. the nature and the value of the Applicants assets as set out in their consolidated financial statements can support the
reguested DIP Lenders Charge;

e. members of the Steering Committee under the First Lien Credit Agreement, who are senior secured creditors of the
Applicants, have agreed to provide the DIP Financing;

f. the proposed DIP Lenders have indicated that they will not provide the DIP Financing if the DIP Lenders Charge is
not approved;

g. the DIP Lenders' Charge will not secure any pre-filing obligations;

h. the senior secured lenders under the Credit Agreements affected by the charge have been provided with notice of these
CCAA Proceedings;and

i. the proposed Monitor is supportive of the DIP Facility, including the DIP Lenders' Charge.
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Bell Affidavit, paras. 199-202, 205-208; Application Record, Tab 2.
(B) Administration Charge

81. The Applicants seek acharge over the Charged Property in the amount of CAD$3.5 million to secure the fees of the Monitor
and its counsel, the Applicants Canadian and U.S. counsel, the Applicants' Investment Banker, the Canadian and U.S. Counsel
to the DIP Agent, the DIP Lenders, the Administrative Agent and the Lenders under the Credit Agreements, and the financial
advisor to the DIP Lenders and the Lenders under the Credit Agreements (the " Administration Charge"). This chargeisto rank
in priority to all of the other charges set out in the proposed Initial Order.

82. Prior to the 2009 amendments, admini stration chargeswere granted pursuant to the inherent jurisdiction of the Court. Section
11.52 of the CCAA now expressly provides the court with the jurisdiction to grant an administration charge:

11.52(1) Court may order security or chargeto cover certain costs

On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an order
declaring that all or part of the property of a debtor company is subject to a security or charge — in an amount that the
court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor in
the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the security
or charge is necessary for their effective participation in proceedings under this Act.

11.52(2) Priority
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.
CCAA, Section 11.52(1) and (2).

82. Administration charges were granted pursuant to Section 11.52 in, among other cases, Timminco Ltd., Re, Canwest Global
Communications Corp., Re and Canwest Publishing Inc./Publications Canwest Inc., Re.

Canwest Global Communications Corp., Re, supra; Book of Authorities, Tab 1.
Canwest Publishing, supra; Book of Authorities, Tab 16.
Timminco Ltd., Re, 2012 ONSC 106 (Ont. S.C.J. [Commercial List]) [Timminco]; Book of Authorities, Tab 20.

84. In Canwest Publishing, the Court noted Section 11.52 does not contain any specific criteriafor acourt to consider in granting
an administration charge and provided alist of non-exhaustive factors to consider in making such an assessment. These factors
were also considered by the Court in Timminco. The list of factors to consider in approving an administration charge include:

a. the size and complexity of the business being restructured;
b. the proposed role of the beneficiaries of the charge;
c. whether there is unwarranted duplication of roles;

d. whether the quantum of the proposed charge appears to be fair and reasonable;
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e. the position of the secured creditors likely to be affected by the charge; and
f. the position of the Monitor.

Canwest Publishing supra, at para. 54; Book of Authorities, Tab 16.
Timminco, supra, at paras. 26-29; Book of Authorities, Tab 20.

85. The Applicants submit that the Administration Charge is warranted and necessary, and that it is appropriate in the present
circumstances for this Honourable Court to exerciseits jurisdiction and grant the Administration Charge, given:

a. the proposed restructuring of the Cinram Business is large and complex, spanning several jurisdictions across North
Americaand Europe, and will require the extensive involvement of professional advisors;

b. the professionals that are to be beneficiaries of the Administration Charge have each played a critical rolein the CCAA
Parties' restructuring efforts to date and will continue to be pivotal to the CCAA Parties ability to pursue a successful
restructuring going forward, including the Investment Banker'sinvolvement in the compl etion of the Proposed Transaction;

c. there is no unwarranted duplication of roles;
d. the senior secured creditors affected by the charge have been provided with notice of these CCAA Proceedings; and
e. the Monitor isin support of the proposed Administration Charge.
Bell Affidavit, paras. 188, 190; Application Record, Tab 2.
(C) Directors Charge

86. The Applicants seek a Directors Charge in an amount of CAD$13 over the Charged Property to secure their respective
indemnification obligations for liabilities imposed on the Applicants' trustees, directors and officers (the "Directors and
Officers"). The Directors Chargeisto be subordinate to the Administration Charge and the DIP Lenders Charge but in priority
to the KERP Charge and the Consent Consideration Charge.

87. Section 11.51 of the CCAA affords the Court the jurisdiction to grant a charge relating to directors and officers
indemnification on a priority basis:

11.51(1) Security or charge relating to director's indemnification

On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security
or charge — in an amount that the court considers appropriate — in favour of any director or officer of the company
to indemnify the director or officer against obligations and liabilities that they may incur as a director or officer of the
company after the commencement of proceedings under this Act.

11.51(2) Priority
The court may order that the security or charge rank in priority over the claim of any secured creditors of the company
11.51(3) Restriction — indemnification insurance

The court may not make the order if in its opinion the company could obtain adequate indemnification insurance for the
director or officer at areasonable cost.

11.51(4) Negligence, misconduct or fault

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



Cinram International Inc., Re, 2012 ONSC 3767, 2012 CarswellOnt 8413
2012 ONSC 3767, 2012 CarswellOnt 8413, 217 A.C.W.S. (3d) 11, 91 C.B.R. (5th) 46

The court shall make an order declaring that the security or charge does not apply in respect of a specific obligation or
liability incurred by adirector or officer if in its opinion the obligation or liability wasincurred as aresult of the director's
or officer's gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or intentional fault.

CCAA, Section 11.51.

88. The Court has granted director and officer charges pursuant to Section 11.51 in a number of cases. In Canwest Global
Communications Corp., Re, the Court outlined the test for granting such a charge:

| have already addressed the issue of notice to affected secured creditors. | must also be satisfied with the amount and that
the chargeisfor obligations and liabilities the directors and officers may incur after the commencement of proceedings. It
isnot to extend to coverage of wilful misconduct or gross negligence and no order should be granted if adequate insurance
at areasonable cost could be obtained.

Canwest Global Communications Corp., Re, supra at paras 46-48; Book of Authorities, Tab 1.
Canwest Publishing, supra at paras. 56-57; Book of Authorities, Tab 16.
Timminco, supra at paras. 30-36; Book of Authorities, Tab 20.

89. The Applicants submit that the D& O Charge is warranted and necessary, and that it is appropriate in the present
circumstances for this Honourable Court to exercise its jurisdiction and grant the D&O Charge in the amount of CAD$13
million, given:

a. the Directors and Officers of the Applicants may be subject to potential liabilities in connection with these CCAA
proceedings with respect to which the Directors and Officers have expressed their desire for certainty with respect to
potential personal liability if they continue in their current capacities;

b. renewal of coverage to protect the Directors and Officers is at a significantly increased cost due to the imminent
commencement of these CCAA proceedings,

c. the Directors Charge would cover obligations and liabilities that the Directors and Officers, as applicable, may incur
after the commencement of these CCAA Proceedings and is not intended to cover wilful misconduct or gross negligence;

d. the Applicantsrequirethe continued support and involvement of their Directors and Officerswho have been instrumental
in the restructuring efforts of the CCAA Partiesto date;

e. the senior secured creditors affected by the charge have been provided with notice of these CCAA proceedings; and
f. the Monitor isin support of the proposed Directors Charge.
Bell Affidavit, paras. 249, 250, 254-257; Application Record, Tab 2.

(D) KERP Charge

90. The Applicants seek a KERP Charge in an amount of CAD$3 million over the Charged Property to secure the KERP
Retention Payments, KERP Transaction Payments and Aurora KERP Payments payabl e to certain key employees of the CCAA
Parties crucial for the CCAA Parties successful restructuring.

91. The CCAA issilent with respect to the granting of KERP charges. Approval of aK ERP and aK ERP charge are matterswithin
the discretion of the Court. The Court in Grant Forest Products Inc., Re [2009 CarswellOnt 4699 (Ont. S.C.J. [Commercial
List])] considered a number of factors in determining whether to grant a KERP and a KERP charge, including:
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a. whether the Monitor supports the KERP agreement and charge (to which great weight was attributed);

b. whether the employees to which the KERP applies would consider other employment options if the KERP agreement
were not secured by the KERP charge;

¢. whether the continued employment of the employees to which the KERP applies is important for the stability of the
business and to enhance the effectiveness of the marketing process;

d. the employees' history with and knowledge of the debtor;
e. the difficulty in finding a replacement to fulfill the responsibilities of the employees to which the KERP applies;

f. whether the KERP agreement and charge were approved by the board of directors, including the independent directors,
as the business judgment of the board should not be ignored;

g. whether the KERP agreement and charge are supported or consented to by secured creditors of the debtor; and
h. whether the payments under the KERP are payable upon the completion of the restructuring process.

Grant Forest Products Inc., Re, 57 C.B.R. (5th) 128 (Ont. S.C.J. [Commercial List]) at para. 8-24 [Grant Forest]; Book
of Authorities, Tab 21.

Canwest Publishing Inc./Publications Canwest Inc., Re supra, at paras 59; Book of Authorities, Tab 16.
Canwest Global Communications Corp., Re supra, at para. 49; Book of Authorities, Tab 1.
Timminco Ltd., Re (2012), 95 C.C.P.B. 48 (Ont. S.C.J. [Commercial List]) at paras. 72-75; Book of Authorities, Tab 22.

92. The purpose of aKERP arrangement isto retain key personnel for the duration of the debtor's restructuring processand it is
logical for compensation under aK ERP arrangement to be deferred until after the restructuring process has been completed, with
"staged bonuses' being acceptable. KERP arrangements that do not defer retention payments to completion of the restructuring
may also be just and fair in the circumstances.

Grant Forest Products Inc., Re, supra at para. 22-23; Book of Authorities, Tab 21.

93. The Applicants submit that the KERP Charge is warranted and necessary, and that it is appropriate in the present
circumstances for this Honourable Court to exercise its jurisdiction and grant the KERP Charge in the amount of CAD$3
million, given:

a. the KERP was devel oped by Cinram with the principal purpose of providing an incentive to the Eligible Employees, the
Eligible Officers, and the Aurora Employeesto remain with the Cinram Group while the company pursued its restructuring
efforts;

b. the Eligible Employees and the Eligible Officers are essential for a restructuring of the Cinram Group and the
preservation of Cinram's value during the restructuring process,

c. the Aurora Employees are essential for an orderly transition of Cinram Distribution's business operations from the
Aurorafacility to its Nashville facility;

d. it would be detrimental to the restructuring process if Cinram were required to find replacements for the Eligible
Employees, the Eligible Officers and/or the Aurora Employees during this critical period;

e. the KERP, including the KERP Retention Payments, the KERP Transaction Payments and the Aurora KERP Payments
payable thereunder, not only provides appropriate incentives for the Eligible Employees, the Eligible Officers and the
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Aurora Employees to remain in their current positions, but also ensures that they are properly compensated for their
assistance in Cinram's restructuring process,

f. the senior secured creditors affected by the charge have been provided with notice of these CCAA proceedings; and
g. the KERP has been reviewed and approved by the board of trustees of Cinram Fund and is supported by the Monitor.
Bell Affidavit, paras. 236-239, 245-247; Application Record, Tab 2.

(E) Consent Consideration Charge

94. The Applicants request the Consent Consideration Charge over the Charged Property to secure the Early Consent
Consideration. The Consent Consideration Chargeisto be subordinatein priority to the Administration Charge, the DIP Lenders
Charge, the Directors' Charge and the KERP Charge.

95. The Courts have permitted the opportunity to receive consideration for early consent to a restructuring transaction in the
context of CCAA proceedings payable upon implementation of such restructuring transaction. In Sno-Forest Corp., Re, the
Court ordered that any noteholder wishing to become a consenting noteholder under the support agreement and entitled to early
consent consideration was required to execute a joinder agreement to the support agreement prior to the applicable consent
deadline. Similarly, in these proceedings, lenders under the First Lien Credit Agreement who execute the Support Agreement
(or ajoinder thereto) and thereby agree to support the Proposed Transaction on or before July 10, 2012, are entitled to Early
Consent Consideration earned on consummation of the Proposed Transaction to be paid from the net sale proceeds.

Sno-Forest Corp., Re, supra, Initial Order granted on March 30, 2012, Court File No. CV-12-9667-00CL at para. 15;
Book of Authorities, Tab 23. Bell Affidavit, para. 176; Application Record, Tab 2.

96. The Applicants submit it is appropriate in the present circumstances for this Honourable Court to exercise its jurisdiction
and grant the Consent Consideration Charge, given:

a. the Proposed Transaction will enable the Cinram Business to continue as a going concern and return to a market leader
in the industry;

b. Consenting Lenders are only entitled to the Early Consent Consideration if the Proposed Transaction is consummated;
and

c. the Early Consent Consideration isto be paid from the net sale proceeds upon distribution of same in these proceedings.

Bell Affidavit, para. 176; Application Record, Tab 2.
Application granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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In the Matter of the Companies' Lenders
Arrangement Act, R.S.C. 1985, c. C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of Nelson
Education Ltd. and Nelson Education Holdings Ltd., Applicants

Newbould J.

Heard: May 29, 2015
Judgment: June 2, 2015
Docket: CV15-10961-00CL

Counsel: Robert J. Chadwick, Caroline Descours, Sydney Y oung for Applicants
D.J. Miller, KylaE.M. Mahar for Royal Bank of Canada

Kevin J. Zych for First Lien Lenders

Jay Swartz, Robin Schwill for Alvarez & Marsal Canada lnc.

Subject: Insolvency

Headnote
Bankruptcy and insolvency --- Companies Creditors Arrangement Act — Initial application — Monitor

On May 12, 2015, companies sought and obtained initial order pursuant to Companies' Creditors Arrangement Act —
Noticewas given to bank |late on day before and bank took position that it had not had sufficient time to consider or prepare
response to application — Resulting initial order was pared down from what was sought by companies — Order provided
that on comeback date hearing was to be true comeback hearing and that in moving to set aside or vary any provisions of
initial order, moving party did not have to overcome any onus of demonstrating that order should be set aside or varied
— On comeback date, bank brought motion to have AMC replaced with FT1 as monitor — Motion granted — AMS was
affiliate of AMC and had acted as financia advisor to applicants for two years prior to initial order — There was no
suggestion that AM S were not professional or not aware of their responsibilities to act independently in role of monitor —
AMSwas not to be put in position of being required to step back and give advice to court on essential issue before court in
light of its central role in whole process that would be considered — It was preferable for another monitor to be appointed
and AMC was replaced as monitor with FTI — Pending further order, companies were prevented from paying any interest
or other expenses to first lien lenders unless same payments owing to second lien lenders were made.

Tableof Authorities

Cases considered by Newbould J.

Winalta Inc., Re (2011), 2011 ABQB 399, 2011 CarswellAlta 2237, 84 C.B.R. (5th) 157, 521 A.R. 1 (Alta. Q.B.)
— followed

Statutes considered:

Next:canapA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026658888&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)

Nelson Education Ltd., Re, 2015 ONSC 3580, 2015 CarswellOnt 8313
2015 ONSC 3580, 2015 CarswellOnt 8313, 255 A.C.W.S. (3d) 22, 26 C.B.R. (6th) 161

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 4 — considered

s. 11.7(2) [en. 1997, c. 12, s. 124] — considered

MOTION by bank to replace monitor in Companies Creditors Arrangement Act proceeding.
Newbould J.:

1 On May 12, 2015, Nelson Education Ltd. ("Nelson™) and its parent company, Nelson Education Holdings Ltd. sought
and obtained an initial order pursuant to the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
"CCAA"). Notice had been given to RBC only late the day before and RBC took the position that it had not had sufficient time
to consider or prepare a response to the application. The resulting initial order was pared down from what was sought by the
applicants and it provided that on the comeback date the hearing was to be a true comeback hearing and that in moving to set
aside or vary any provisions of theinitial order, a moving party did not have to overcome any onus of demonstrating that the
order should be set aside or varied.

2 Onthe comeback date, RBC moved to have Alvarez & Marsal Canadalnc. ("A&M Canada") replaced with FT1 Consulting
Canada Inc. ("FTI") as the Monitor, and for other relief. At the conclusion of the hearing, | ordered that FTI replace A&M
Canada as Monitor for reasons to be delivered. These are my reasons.

Relevant History

3 Nelson is a Canadian education publishing company, providing learning solutions to universities, colleges, students,
teachers, professors, libraries, government agencies, schools, professionals and corporations across the country.

4 The business and assets of Nelson were acquired by an OMERS entity and certain other funds from the Thomson
Corporation in 2007 together with U.S. assets of Thomson for U.S. $7.75 hillion, of which US$550 million was attributed to
the Canadian business. The purchase was financed with first lien debt of approximately US$311.5 million and second lien debt
of approximately US$171.3 million.

5  Thefirst lien debt is currently approximately US$269 million plus accrued interest. There are 22 first lien lenders. RBC
is afirst lien lender holding approximately 12% of the principal amount outstanding. The first lien debt matured on July 3,
2014. It has not been repaid.

6 Thesecond lien debt is currently approximately US$153 million plus accrued interest. RBC isasecond lien lender, holding
the largest share of the principal amounts outstanding, and is the second lien agent for all second lien lenders. The maturity
dateis July 3, 2015 subject to acceleration.

7  According to Mr. Greg Nordal, the CEO of Nelson, the business of Nelson has been affected by a general declinein the
education markets over the past few years. In the past year, overall revenues in the K-12 market have declined by 13% and
in the higher education market by 3%.

8 Notwithstanding the industry decline over the past few years, Nelson according to Mr. Nordal has maintained strong
EBITDA, whichisacredit | am suretothe effortsof Mr. Nordal and the management of Nelson. Nelson'sEBITDA hasremained
positive over the last several years. For the fiscal year ended June 30, 2011 it was $47.4 million, for the fiscal year ended June
30, 2012 it was approximately $37.3 million and for the year ended June 30, 2013 it was approximately $40.9 million.

9 Mr. Nordal is of the view that Nelson is well positioned to take care of increasing future opportunities in the digital
educational market.
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10 Nelson had aleverage ratio of debt to EBITDA of approximately 17:1 for the fiscal year 2015. Itsfirst lien debt matured
and has not repaid and it has made no interest payments on the second lien debt since March 31, 2014.

11 Nelson's efforts to deal with this situation have led to a proposed sale transaction under which the business of Nelson
would be sold to the first lien lenders by way of acredit bid and the second lien lenders would be wiped out. In their application
requesting an initial order, the applicants proposed a hearing date to be held nine days after the Initial Order to approve this
sale transaction. That request was not granted.

12 In March 2013, Nelson engaged Alvarez and Marsal Canada Securities ULC ("A&M") asits financial advisor to assist
the Company in reviewing and considering potential strategic aternatives, including a refinancing and/or restructuring of its
credit agreements.

13 Commencingin April 2013, Nelson, with the assistance of A& M and legal advisors, entered into discussionswith anumber
of stakeholders, including RBC asthe second lien agent, the first lien steering committee, and their advisors, in connection with
potential alternativesto address Nelson's debt obligations. A nhumber of without prejudice and confidential proposed transaction
term sheets were discussed between August 2013 and September 2014, without any agreement being reached.

14  During thistime, interest continued to be paid on the first lien debt. In March, 2014 Nelson did not paid interest on the
second lien debt. In return for a short cure period to May 9, 2014, a partial payment of US$350,000 towards interest was paid
on the second lien debt. A further cure period to May 30, 2014 was given on the second lien debt but nothing was paid on it
by that date. No further cure period was agreed and no further interest has been paid. Initially during the discussions that took
place with the second lien lenders' agent, the professional fees of the advisors to the second lien lenders were paid by Nelson
but these were stopped in August, 2014 after there was no agreement regarding further extensions of the second lien debt or
agreement on any term sheet.

15 On September 10, 2014, Nelson announced to the first lien lenders Nel son's proposed transaction framework on theterms
set out in the First Lien Term Sheet dated September 10, 2014 (the "First Lien Term Sheet") for a sale or restructuring of the
business and sought the support of al of itsfirst lien lenders.

16 In connection with the First Lien Term Sheet, Nelson entered into a support agreement (the "First Lien Support
Agreement") with first lien lenders representing approximately 88% of the principal amounts outstanding under the first lien
credit agreement. The consenting first lien lenderscomprise 21 of the 22 first lien lenders, the only first lien lender not consenting
being RBC. Consent fees of approximately US$12 million have been paid to the consenting first lien lenders.

17 Pursuant to the terms of the First Lien Term Sheet and the First Lien Support Agreement, Nelson, with the assistance
of its financial advisor, A&M, commenced on September 22, 2014, a sale and investment solicitation process (the "SISP") to
identify one or more potential purchasers of, or investorsin, the Nel son business, which process was conducted over a period of
several months. According to Mr. Nordal, Nelson and A&M conducted a thorough canvassing of the market and are satisfied
that all alternatives and expressions of interest were properly and thoroughly pursued.

18 The SISP did not result in an executable transaction acceptable to the first lien lenders holding at least 66 2/3% of the
outstanding obligations under the first lien credit agreement. Accordingly, pursuant to the First Lien Support Agreement Nelson
wishes to proceed with a transaction pursuant to which the first lien lenders will exchange and release all of the indebtedness
owing under the first lien credit agreement for: (i) 100% of the common shares of a hewly incorporated entity that will own
100% of the common shares of the purchaser to which substantially all of the Nelson's assets would be transferred, and (ii) the
obligations under a new US$200 million first lien term facility to be entered into by the purchaser.

19  The proposed transaction provides for:

(8) the transfer of substantially all of Nelson's assets to the purchaser;
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(b) the assumption by the purchaser of substantially all of Nelson's trade payables, contractua obligations (other
than certain obligations in respect of former employees, obligations relating to matters in respect of the second lien
credit agreement, and a Nelson promissory note) and employment obligations incurred in the ordinary course and as
reflected in the Nelson's balance sheet; and

(c) an offer of employment by the purchaser to all of Nelson's employees.

20  Under the proposed transaction, with the exception of the obligations owing under the second lien debt and intercompany
amounts, substantially all of theliabilities of Nelson are being paid in full in the ordinary course or are otherwise being assumed
by the purchaser. The purchaser will not assume Nelson's obligations to the second lien lenders.

21 On September 10, 2014, pursuant to the First Lien Support Agreement Nelson agreed not to make further paymentsin
connection with the second lien debt, including any payment for fees, costs or expenses to any legal, financial or other advisor
to RBC, the second lien agent, without the consent of the consenting first lien lenders.

Role of A& M Securities

22 Nelson engaged A&M, an ffiliate of Alvarez & Marsal Canadalnc., asitsfinancial advisor in March, 2013. A&M has
been operating as afinancial advisor to Nelson for more than two years prior to the date of the Initial Order.

23 The scope of A&M's engagement in 2013 included the following:
(a) Analyze and evaluate Nelson's financial condition;

(b) Assist Nelson to prepare its 5-year financial model, including balance sheet, income statement and cash flow
statement and its 5-year business plan;

(c) Assist Nelson to respond to questions from its lenders regarding Nelson's business plan and financial model;

(d) If requested by management, attend and participate in meetings of the board of directors with respect to matters
onwhich A&M was engaged to advise Nelson; and

(e) Other activities as approved by management or the board of Nelson and agreed to by A& M.

24  In September 5, 2014 A& M was further engaged to act as the exclusive lead advisor for the transaction that has led to the
proposed transaction, including the SISP process undertaken by Nelson. A& M's goal wasidentified as completing a successful
transaction in the most expedient manner. Under this second engagement, A& M's compensation was described as being based
on time billed at standard hourly rates and "subject to any other arrangements agreed upon among Nelson, the lenders and
A&M". Theword "lenders" referred only to the first lien lenders.

25 In undertaking its mandate under the 2013 and 2014 engagements, A&M was authorized to utilize the services of
employees of its affiliates under common control with A& M and subsidiaries. The sample accounts provided by A&M indicate
that a substantial number of hours were billed to the A& M engagement for work of the personnel who are intended to act on
behalf of the Monitor in this proceeding. A total of approximately $5.5 million plus HST and disbursements have been billed
by A&M for its servicesto Nelson.

26 Anaffiliate of A&M was engaged in 2013 to advise Cengage L earnings, the name of the U.S. operations of Thomson that
was changed when Thomson sold its business. The 2013 and 2014 engagements of A& M by Nelson sought Nelson's waiver of
any conflict of interest in connection with an A&M affiliate's engagement with Cengage. At the time of the 2013 engagement,
A&M U.S. was engaged by Cengage to provide restructuring and financial advisory services and Cengage and Nelson had
common shareholders. At the time of the September 2014 engagement, an A&M affiliate was providing financial advisory and
financial management servicesto Cengage. Nelson maintains a strong rel ationship with Cengage and isthe exclusive distributor
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for Cengage educational content in Canada pursuant to an agreement that expires on January 1, 2018. Cengage aso provides
certain operational support to Nelson. According to Mr. Nordal, Cengage is a preferred and key business partner of Nelson.

27  A&M was present at the meetings of Nelson's board of directors wherein the decision was made by that board to not
make interest payments to the second lien lenders on March 20, 2014, March 27, 2014, April 7, 2014 and June 27, 2014. A& M
was aso involved in discussions with RBC and its financia advisors in connection with the extension of the cure period for
payment of interest to the second lien lenders as the financial advisor to Nelson.

Analysis

28 Initsfactum, RBC asserted that the application by Nelson was not an appropriate use of the CCAA asit was intended to
be anine-day proceeding to blessaquick flip credit bid by thefirst lien lendersto acquire the business of Nelson and extinguish
the second lien lenders interest in the assets. RBC however also took the position that it would support a CCAA proceeding
on the basis that there would be a neutral Monitor. | must say that in reviewing the circumstances of this application, | can see
the issues raised by RBC as to whether this CCAA proceeding was an appropriate use of the CCAA. However in light of the
position taken by RBC and my ruling that A& M Canada should be replaced by FTI as Monitor, | make no further comment
or finding on the issue.

29  Thisisatrue comeback motion with no onus on RBC to establish that A&M Canada should not be the Monitor. Rather
the situation isthat it is Nelson who is required to establish that A& M Canadais an appropriate monitor.

30 Theproblemisthat Nelson has proposed aquick court approval of atransaction in which thefirst lien lenderswill acquire
the business of Nelson and in which essentially all creditors other than the second lien lenders will be taken care of. Nelson has
asserted in its material that the SISP process undertaken by Nelson prior to the CCAA proceedings has established that there
isno value in the Nelson business that could give rise to any payout to the second lien lenders. The SISP process was taken on
the advice of A&M and under their direction. It was put in Nelson's factum that:

TheApplicants, with the assistance of their advisors, conducted acomprehensive SISPwhich did not result in an executable
transaction that would result in proceeds sufficient to repay the obligations under the First Lien Credit Agreement in full
or would otherwise be supported by the First Lien Lenders;

31 Nelson intends to request Court approval of the proposed transaction. An issue that will be front and centre will be
whether the SISP process prior to this CCAA proceeding can berelied on to establish that there isno valuein the security of the
second lien lenders and whether other steps could have been taken to obtain financing to assist Nelson in continuing in business
other than a credit bid by thefirst lien lenders. A& M was centrally involved in that process. It isin no position to be providing
impartial advice to the Court on the central issue before the Court.

32 Thereisno suggestion that A& M are not professional or not aware of their responsibilitiesto act independently in therole
of amonitor. A& M isfrequently involved in CCAA mattersand is understandably proud of its high standard of professionalism.
However, that isnot theissue. Inmy view, A&M should not be put in the position of being required to step back and give advice
to the Court on the essential issue before the Court in light of its central role in the whole process that will be considered.

33 Inanarticleinthe Commercial Insolvency Reporter, (LexisNexis, August 2010), entitled Musings (a.k.a. Ravings) about
the Present Culture of Restructurings, former Justice James Farley, the doyen of the Commercial List for many years and no
stranger to CCAA proceedings, had this to say about the role of amonitor:

| mean absolutely no disrespect or negative criticism towards any monitor when | observe that they are only human. | think
it istimeto consider whether amonitor can truly be objective and neutral under present circumstances- it would take atrue
saint to stand firm under the pressures now prevailing. It should be appreciated that monitors arein fact hired by the debtor
applicant (aided by perhaps a party providing interim financing, possibly in the role of the power behind the throne) and
retained to advise the debtor well before the application is made. Is it not human nature for a monitor to subconsciously
wonder where the next appointment will come fromif it crosses swords with its hirer?
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34  Mr. Farley went on to suggest that the role of a monitor be split in two. That may be a laudable objective, but would
require legidation. In this case, | do not think it would be appropriate in light of the extremely extensive work done by A& M
over the course of two years.

35 A monitor isan officer of the Court with fiduciary dutiesto all stakeholdersand isrequired to assist the Court as requested.
It has often been said that a monitor is the eyes and ears of the Court. It is critical that in this role a monitor be independent
of the parties and be seen to be independent. | can put it no better than Justice Topolniski in Winalta Inc., Re, 2011 ABQB
399 (Alta. Q.B.) in which she said:

67 A monitor appointed under the CCAA is an officer of the court who is required to perform the obligations mandated
by the court and under the common law. A monitor owes a fiduciary duty to the stakeholders; is required to account to
the court; is to act independently; and must treat all parties reasonably and fairly, including creditors, the debtor and its
shareholders.

68 Kevin P. McElcheran describes the monitor's role in the following terms in Commercial Insolvency in Canada
(Markham, Ont.: LexisNexis Butterworths, 2005) at p. 236:

Themonitor isan officer of the court. It isthe court's eyes and ears with amandate to assist the court in its supervisory
role. The monitor is not an advocate for the debtor company or any party in the CCAA process. It has a duty to
evaluate the activities of the debtor company and comment independently on such actions in any report to the court
and the creditors.

36 Inthiscase, A&M isin no position to comment independently on the activities of Nelson in regards to the very issuein
this case, namely the reliability of the SISP program in determining whether the second lien lenders' security has any value.

37 Thereisaso aquestion of the appearance of alack of impartiality. During the two years that A& M was engaged prior
to this CCAA proceeding, for which it billed over $5 million, it was involved in advising Nelson during negotiations with the
interested parties, including RBC, and in participating in those negotiations with RBC on behalf of Nelson. This history can
cause an appearance of impartiality, something to be avoided in order to provide public confidence that the insolvency system
isimpartial. See Winalta at para. 82. It was this concern of aperception of biasthat led to the prohibition being added to section
11.7(2) of the CCAA preventing an auditor of a company acting as a monitor of the company.

38  Theissue of an appropriate monitor requires the balancing of interests. Thisis not like some cases in which a financial
advisor has had some advisory role with the debtor and then becomes a monitor, usually with no objection being raised. Often it
may be appropriate for that to occur taken the knowledge of the debtor acquired by the advisor. This caseisdifferent in that the
financial advisor has been front row and centre in the very sales process that will be the subject of debate in these proceedings
and has engaged in negotiations on behalf of Nelson.

39 Indl of the circumstances of this case, | concluded that it would be preferable for another monitor to be appointed and
for that reason replaced A& M Canada as Monitor with FTI.

Other issues

40 Inthelnitial Order, RBC was directed to continue its cash management system. There was no charge provided in favour
of RBC. RBC says that it should not be required to continue the cash management system without the protection of a charge.
During thishearing, Mr. Chadwick on behalf of Nelson said that it might be possibleto satisfy RBC by requiring some minimum
balance in the accounts, failing which acharge would be provided in favour of RBC. | take it that thisissue will be worked out.

41 Inthedraft Initial Order that accompanied the CCAA application at the outset, a paragraph wasincluded that provided that
Nelson could not pay any amounts owing by Nelson to its creditors except in respect of interest, expenses and fees, including
consent fees, payable to thefirst lien lenders and fees and expenses payable to the first lien agent under the support agreement.
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That provision was deleted from the Initial Order. It was replaced with a provision that Nelson could pay expenses and satisfy
obligationsin the ordinary course of business.

42  RBC takesthe position that there should be alevel playing field for the second lien lenders consistent with the treatment
of the first lien lenders in this CCAA process, and that if interest is to be paid to the first lien lenders and expenses of their
financial and legal advisors paid, the same should happen to the second lien lenders.

43  RBC points out that it was Nelson who decided in June, 2014 to stop paying interest on the second lien debt and alittle
later reduce paying RBC's advisors in light of Nelson's view that there was not sufficient progress in negotiations with RBC.
Payment of these professional fees was stopped in August, 2014. In September 2014 Nelson agreed in the First Lien Support
Agreement not to make further payments in connection with the second lien debt, including any payment for fees, costs or
expenses to any legal, financial or other advisor to RBC, the second lien agent, without the consent of the consenting first lien
lenders. The consenting first lien lenders are opposed to any interest or expenses being paid to the second lien lenders.

44 The second lien credit agreement provides for interest to be paid on the debt and in section 10.03 for all costs of the
second lien agent, RBC, arising out of CCAA proceedings. Theintercreditor agreement between the first and second lien agents
provides in section 3.1(f) that nothing in the agreement save section 4 shall prevent receipt by the second lien agent payments
for interest, principal and other amounts owed on the second lien debt. Section 4 providesthat any collateral or proceeds of sale
of the collateral shall be paid to the first lien agent until the first lien debt has been repaid and then to the second lien agent.
As there has been no sale of the collateral, there is nothing in the intercreditor agreement that prevents payment of interest
and expenses of the second lien lenders. The second lien lenders are contractually entitled to receive payment of their interest,
costs, expenses and professional fees.

45  No determination has been made in these proceedings that there is no value available for the second lien lenders. RBC
disputes the applicants views on this point. RBC contends that these CCAA proceedings should not commence with the Court
accepting as a fait accompli that the second lien lenders should not be paid in the proceeding when every other stakeholder
isbeing paid.

46  Thereis no evidence that Nelson has not been in a position to pay the interest, costs, expenses and professional fees of
the second lien lenders since it made a decision in 2014 to stop paying these amounts. Since the First Lien Support Agreement
with the consenting first lien lenders, the decision has been taken out of the hands of Nelson and turned over to the consenting
first lien lenders.

47 In my view, on the basis of the evidence, there is no justification to pay al of the interest, costs and expenses of the
first lien lenders but not pay the same to the second lien lenders. In the circumstances, it isonly fair that pending further order,
Nelson be prevented from paying any interest or other expensesto the first lien lenders unless the same payments owing to the
second lien lenders are made, and it is so ordered.

48 RBC has reguested costs of the comeback motion and | believe other costs. A request for costs may be made in writing
by RBC within 10 days, along with a proper cost outline, and the parties against whom costs are claimed shall have 10 days
to file aresponse to the cost request.

Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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COMPANIES’ CREDITORS ARRANGEMENT ACT
R.S.C. 1985, c. C-36, as amended

5. 11.52(1)

Court may order security or charge to cover certain costs. — On notice to the secured creditors
who are likely to be affected by the security or charge, the court may make an order declaring
that all or part of the property of a debtor company is subject to a security or charge -- in an
amount that the court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts
engaged by the monitor in the performance of the monitor’s duties;

(b) any financial, legal or other experts engaged by the company for the purpose of
proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court
is satisfied that the security or charge is necessary for their effective participation in
proceedings under this Act.
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